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INTRODUCTION

Comparative political studies during the last decades
have emphasized the "Big-Power" systems and those of the
"Third World" to the neglect of older systems such as
Switzerland in its important transformations during the
twentieth century, and its consequent bearings on contem-
porary political problems. Although well documented
during the nineteenth century when the Swiss manifested
great interest in the American system of bicameralism, and
the Americans keenly studied the Swiss methods of direct
democracy (the referendum and the initiative), there have
been few contemporary works concerning the evolution and
present functioning of the Swiss political system.

This thesis endeavors to document the changing concep-
tions and patterns of the Swiss political system in the last
one hundred years. As a result, the development of Swiss

society is seen to reflect several possibly irreversible trends

which pertain not only to Switzerland but also to any highly
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developed Western, and particuvlarly European, society.

In the perspective of Swiss constitutionalism, feder-
alism, and democracy, three essential tendencies prevail:
the growth of the central state, the decline of parliament,
and the sacrifice of individual freedom to eqﬁality and
comfort. As this has involved a great increase in state
intervention, modern Swiss democracy, curiously enough,
welcomes and insists upon the right of the state to inter-
vene in almost all aspects of national life. Yet, whereas
powerful organized interests can apparently prevent this
development from being carried too far, the problem posed
to the Swiss political system might well have become more
acute because of its reliance upon referenda and initiatives.
Since the "people's veto" has been supplanted by that of
powerful pressure groups, the increasingly technical issuves
and complicated political decisions of our day appear to
have become unsuitable to the ideals of Switzerland's

direct or semi~direct democracy.

Chapter one provides a brief historical background of the

developing Swiss nation-state from o Staatenbund into a




Bundesstaat as reflected in the first Federal Constitution

of 1848 and in its subsequent total revision in 1874. Four
major trends and objectives clearly emerged in the nascent
Confederation. These comprised national centralization,
the extension of democracy to its direct forms, the conflict

between Church and state as mirrored in the Kulturkampf-

articles, and the growth of etatism.

Chapter two traces the changing Swiss conceptions of
constitutionalism and the transformation of the constitu-
tional framework. The most noticeable change in the
evolution of Swiss constitutionalism has been the increasing
emphasis on the happiness of the greatest number in terms
of which the federal government, within the ever-expanding
limits of its constitutional competences, can take all
"necessary" measures to safeguard the well-being of the
country. The transformation of the constitutional frame-
work from 18%5% to 1973, accordingly, reflects a development
through which the instruments of government have clearly
become the means for the conscious introduction of social

change. In that very process, however, the fundamental
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law of the country appears to have become an almost
unworkable agglomeration of constitutional provisions,
transitory clauses, ordonnances, arretes, and laws. As
a result, the idea of a total revision of the Constitution

seems imminent.

Chapter three deals with the nature of Swiss federalism
and some major centralizing tendencies involved in the
changing equilibrium between the federal government and
the cantons. With the growth of economic and social
problems that appear to require national action for their
solution, the question whether the member states and not
the central state of the Swiss Confederation can survive as
constitutionally autonomous entities might well character-
ize the evolution of Swiss federalism. Inasmuch as the
transfer of many original cantonal functions to the central
state has led to an unhealthy tension between a vague ideal
and a reality in which federalism in Switzerland is revered
as a monument of the past, the solution to the problem of
reestablishing a healthier division of competences might

also be dependent upon a total revision of the Federal
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Constitution. This development, the result of centralizing
tendencies, reflects o gradual shifting of individual loyal-
ties from the cantons to the federai state. It is marked,
essentially, by the acceptance of a new political philosophy
in which the purpose of the state has been redefined from
that of the "nightwatchman" to that of the "protector of

the public welfare."

As the traditional sphere of govern-
mental operations has been suffused with a national inter-
est which transcends cantonal lines and requires federal
action and support, the inherent danger in reliance upon
central solutions cannot be averted except through a politics
which involves all the cantons, or through new solutions

in practical federalism. The enlargement of federal com-
petences, closely connected with the general economic,
social, and technological development of the country,

attests to the conflict between a liberal tradition and

modern economic - and socicl policies.

Chapter four examines the evolution of Swiss democracy and
the role of political parties. Through the introduction of

the initiative and the referendum in both their optional and
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compulsory forms, representative democracy became "pure"
democracy and the people the real legislotor. However,
although direct popular action by means of referenda re-
mains still an effective instrument for the rejection of some
federal legislation, many important decisions escape the
censorship of the will of the people either because of the
"urgency clause" or because the Federal Council has been
accorded extraordinary powers. Consequently, two major
changes mark the development of democracy: first, the
parliamentarian, formerly the actor on the political stage,
has today been demoted to a front-seat spectator; and,
second, enthusiasm for direct democracy has declined.
Concomitantly, the problems resulting from the increasing
influence of pressure groups which, by operating outside
the sphere of public control, have deprived political
parties of their influence in the determination of public
policy, have called into question the whole workings of
Swiss democracy because the "veto" of the people has been
transformed into that of private associations thereby out-
weighing the impulsion which could be given to reform

through use of the initiativé, and because there is lacking
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a political institution in which negotiations can be in-

fluenced by majority rule, by public opposition, sanction,

and control.

Chapter five concerns the relationship between parliament
and the executive which has undergone such fundamental
changes in the last century that it has been almost reversed.
Whereas formerly the policies of the executive government
had been dictated by the Chambers, today tne Federal
Council is superior to parliament as it has successfully
managed to ensure that the will of the Chambers remains in
conformity with its own. However, despite the concentration
of power in the executive, the Swiss system of government
is characterized by o tradition of cooperation in terms of
which both political bodies remain closely connected by a
perpetual coalition, The pervading respect for law, in
addition, might indeed remain the fixed point in the shifting
relationships of social power and administrative practice

in federal legislation; the law which makes the Assembly the
"toothless watchdog" and sets the Federal Council ot the

center of the political process.




Chapter six outlines the problems entailed in the exercise
of fundamental rights which in constitutional jurisdiction
appear to remain, in Switzerland as elsewhere, linked to
the difficulty in specifying the permissible freedoms of
individuals. The ftrend to secure the happiness and security
of the greatest number by making the state more indispensable
to the individual's well-being has led to the restrictions

of individual rights and freedoms and to the assumptions of
ever more functions and social responsibilities by the state.
The chapter also discusses the recent emancipation of Swiss
women which granted to them the right to vote in federal

matters for the first time in 1971,

In conclusion, chapter seven summarizes the evolutionary
trends in Swiss society beginning at the industrial stage and
proceeding fo the tertiary (services) stage which, in the
perspective of Swiss constitutionalism, federalism and
democracy, attest to both the increasing scope of the activi-
ties of the state always undertaken for the benefit of the
individual but often only realized ot the expense of his

freedom, as well as to the recognition that with the progress
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of science in all realms of human endeavor, the increasingly
technical issues and complicated political decisions of our
day have become unsuitable to the ideals of Switzerland's

direct or semi~direct democracy.




TABLE OF CONTENTS

Page
ACKNOWLEDGEMENTS L.ttt iiiiiiiiiiireiertnsencscscnsscesnnoass I
INTRODUCTION 1 iieitiiieiereenecnecionsesonssescansossossscansse i
TABLE OF CONTENTS ttittitreeeresessosascccsssoscassacsnssoses .. X1l
Chapter

Vi

Vil

TRADITIONAL AND MODERN ELEMENTS IN THE SWISS l
POLITICAL SYSTEM OF 1866

CHANGING SWISS CONCEPTIONS OF CONSTITUTIONALISM, 47
AND THE TRANSFORMATION OF THE CONSTITUTIONAL
FRAMEWORK

CENTRALIZING TENDENCIES: SWISS FEDERALISM AND THE 19
CHANGING EQUILIBRIUM BETWEEN THE FEDERAL GOVERN-
MENT AND THE CANTONS

THE EVOLUTION OF SWIiSS DEMOCRACY, AND THE ROLE 185
OF POLITICAL PARTIES

LEGISLATIVE -EXECUTIVE RELATIONS ., THE COLLEGIATE 252
EXECUTIVE; FROM DIFFUSION TO CONCENTRATION OF
POWER

FUNDAMENTAL RIGHTS, AND THE STRUGGLE FOR WOMENS' 285
SUFFRAGE

CONCLUSIONS: SWISS CONSTITUTIONALISM, FEDERALISM, 318
AND DEMOCRACY IN PERSPECTIVE

BIBLIOGRAPHY tesier it iiiieieseriinerenstesesconscansas ees 329




TRADITIONAL AND MODERN ELEMENTS IN THE SYSTEM OF 1866



The Swiss political system of 1866 is determined, like
any other historical fact, by two distinct but convergent
aspects: on the one hand, by recorded pictures of actual
events which remain contingent upon our relative ignorance
of fact, or of all that can be known; and, on the other, by
the recognition that our conceptions of history are built
upon our prejudices and purposes of the present. With these
two limitations in mind, the Swiss Confederation of 1866 can
be viewed (a) as reflecting the persevering elements of all
preceding experiences, the slowly matured results of a
particular political will and instinct for historical continuity
as based upon the early Alliance of 129!, and (b) as revealing
a series of pragmatic responses to the challenge of new cir-
cumstances, of adaptations of inherent principles to the

!
advances of the time as mirrored in the necessary extensions

2
of the constitutional law of this period.

I
J.M. Vincent, Government in Switzerland (New York,1913),
p. 37.

2

B. Moses, The Federal Government of Switzerland

(Oakland, 1889), p.55.




The Swiss Confederation

The old Swiss Confederation, which lasted for about five
centuries from 1291 to 1798, linked a number of more or less
independent cantons or states info a network of diverse
legal relationships without providing for @ fundamental com-
pact or principle in terms of which the unequal member

3
states could be bindingly united. Against the background of
Switzerland's geographical moke-up in which several regions
remain so disparate in their gecgraphy, scenery, climate,
and vegetation, and,at the same time, so sharply separated
from one another that they can be said to constitute the
actual geographical units of the country, there occurred,
prior to the thirteenth century, an event which was to have
a lasting effect on Swiss social and political evolution. This
was the invasion of Germanic tribes which sundered what
Rome had forcibly united in the course of five centuries.

The resulting establishment of the Swiss linguistic divi-

sions have remained almost unchanged to modern times; there

3
J.F. Aubert, Traite de Droit Constitutionnel Suisse
(Neuchatel, 1967), 1, p.1I.




persist four language groups each of which claims its proper
right to tongue, creed, race, and culture. Inasmuch as
these racial and linguistic patterns of modern Switzerland
cannot well be understood without reference to the Roman
4
occupation and its replacement by the German peoples, so
neither can the concept of Swiss liberty be comprehended
without reference to the Germanic system of property rela-
tions which, based on the allmend, or rural parish, distin-
guished between personal freedom and sense for social
5
solidarity.
When three small forest communities joined in o "perpe-

' for common defense, the rudiments of Swiss

tual league'
identity and liberty had been established. In these very
beginnings of conscious unity through diversity can be found
some lasting values of Swiss political thought: readiness for
local partnership and opposition to change. The controver-
sial issue of the influence of geography on human social

organizotion notwithstanding, the influence of the Swiss

landscape on Swiss political thought and action has been

4
E. Bonjour et al., A Short History of Switzerland
(Oxford, 1952), p.40.

5

H. Tschani, Profil der Schweiz (Zurich, 1967), p.13.




affirmed with lasting national pride. Self-determination
originated among a mountain people who, in their fight
against the forces of nature, has stood enduringly for the
virtues of the "small circle” with its emphasis upon limited
association, differentiation, seclusion, and conservatism.
Qut of such thought springs the "no" of the Swiss citizen
as against the central state: suspicion to innovation has

6
remained a lasting characteristic of Swiss politics.

The union of 1291, which gave Switzerland an identity,
developed in the presence of rejected authority, and, "in-
terpreted in a highly political sense, was the defiant
organization of free men to resist the unbearable burden

7
of Habsburg oppression.”

Whether the alliance is interpre-

ted as revolutionary in that an original form of old German

democracy took root on Swiss soil, or whether it is viewed,
alternatively, not as an insurrection against the established
order by revolutionaries but as a work of people who pre-

8

served more of their own than they relied on innovations,

military success was followed by reinforcement of the alliance.

6

Tschani, loc.cit., p.1l7.
7

Bonjour, _I_g_c.cit., p.80.
8

R. Carpentier ¢t J.Lannoye, Suisse Nation Europeenne
(Paris, 1949), p.96.




In the next two hundred years, the initial union of three
communities grew to a Confederation of Thirteen, testing
again and again the effectiveness of their defense pact

against outside aggression. During ihe fifteenth century,

or Switzerland's heroic age, the Myth of William Tell sancti-

fied the tradition of intrepid resistance to the foreign

oppressor; and, as the young Confederation passed from the

allegedly defensive to the openly offensive, its most salient
9

characteristic remained a warlike nature.

With the disappearance of fear of an external enemy,
the alliance lost its unifying influence. Separatist tenden-
cies, reflecting the differences in language and culture as
perpetuated by the natural divisions of the country, as well
as fear of the cities' predominance over the countryside,
prevented its growth into a higher level of statehood. This
inability for concerted action was to result in a military
defeat at French hands in 515, in the end of further expan-
sionist strivings, and in the beginning of the politics of
neutrality. Added to this discord towards foreign affairs,

the impact of the Reformation further devastated the already

politically endangered union from within by straining the

9

Bonjour, loc.cit., p.l05.



weakening ties which held the cantons together. Coopera-
tion between Catholics and Protestants became increasingly
difficultfowhen politics could no longer be separated from
re|igionl. The lasting legacy of the Reformation was a de-
plorable religious dualism. With the break-up of the Con-
federation into two hostile camps, wars of religion were
soon to follow by casting their shadow over Swiss public
affairs until very recent times.

Interference by foreign powers aggravated the situation.
Zwingli's concept of a united Switzerland, allied with
Venice and the German princes opposing Austria and the
Catholics from Denmark to the Adriatic, died with him, and
so proved a disaster to Protestant Europe. The consistent
Catholicism of the old cantons was nourished by the coffers
of the Pope as well as of the rulers of France and Spain. By
the time of the Thirty Years War, consequently, the religious
disunion of the country was such that it prevented the young

I
Confederation from having any official policy at all.

However, at the Treaty of Westphalia in 1648 the Confeder~

ation was recognized as independent of the jurisdiction of

10

Bonjour, loc.cit., p.174.
[l

(bid.,p.184.




the German Empire. It took on a permanent political charac~
ter in law as an independent state, and a period of relative
peace and self-government was to ensue until 1798.

Apart from the dividing forces of the religious schism,
the old Swiss Confederation had turned into an aristocrocy
of guilds and families. Although the cantons represented a
variety of governments ranging from pure democracies to
urban aristocracies to commercial oligarchies, a definite
hierarchy based on political, military, or economic impor-
tance had sup;;lonted the cherished sovereignty of free and

2

equal citizens. The vices of this hierarchy, such as the
unjust system of bailiwicks, the subjugation of the country-
side to the cities, and the suffocating realities of patern-
alism and corporatism, were to be revenged. Switzerland,
left with no central government to make binding decisions,
susceptible to the appeals of eighteenth century liberalism,
and aided by some local revolutionaries who looked abroad
for the realization of their own political ideals, succumbed

to the French invasion of |798.

(2
G.A. Codding, The Federal Government of Switzerland
(Boston, 1961), pp.24-5.




The Helvetic Republic

Under the regime of the Helvetic Republic, the most
radical innovation in the Constitution of 1798 was the
transformation of Switzerland from o loose Confederation
intfo a centralized and nominally democratic state. In the
new republic, "one and indivisible," emphasis was placed,
as in all unitary states, on the central organs of government.
The result was that the thirteen cantons were reduced to the
ranks of administrative, jurisdictional, and electoral
districts on the model of French departments. While neutral-
ity and local autonomy were to be abolished, some new
values of lasting validity made their appearance: represen-
tative democracy, separation of powers, equality before the
law, and the guarantee of individual rights and freedoms.
Yet if representative democracy, the creation of a single
Swiss citizenship, common democratic suffrage, and the
guarantee of the freedoms of residence, trade, speech, and
press were meant to eliminate the previously existing
hierarchy among citizens, then there remained a hard core
of people not content to give up their hereditary rights and

privileges. The ranks of this opposition grew with French
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interference in Swiss politics.
The new regime, unable to win the affection of the people,

left its legacy in the form of a series of coups d'etat. Against

this background, however, it must be remembered that the
new territorial and constitutional form of Switzerland was
totally adjusted to the requirements of France, that indivi-
dual liberties as derived from the ideology of the French
Revolution were based on the abstract notions of natural law,
and that, consequently, the Helvetic Republic remained an

artificial Rechtsstaat which, by ignoring the historical growth

over five centuries, had no roots in the past to nourish it.
Since the diversity of political orientation and local auvtonomy

was replaced by a uniform administrative machinery, Switzer=-
lund, varying so widely in natural conditions, religions,
customs, and languages could not for long endure an imposed

14

bureaucratic uniformity. In the final analysis, however, it
remains equally important to remember that the Helvetic

Republic exerted an educating influence in centralized

government, and that its induced enthusiasm for greater unity

K
Codding, loc.cit., p.27.
14

Bonjour, loc.cit., p.223.




pushed slowly but steadily toward "higher ideals of politics
15
and social welfare."

The ensuing years offered a distressing spectacle as
democrats and republicans, later to be called centralists
and federalists, fought each other in their respective
narrow-mindedness by preferring the evils of internal in -
surrections to political compromises. The political abuses
suffered under the regime of the Helvetic Republic were to
lead very soon to a counter-attack by the federalists, the
supporters of the old Confederation, or the partisans of
cantonal sovereignty. This outbreak, surprisingly enough,
appeared to meet with the approval of Bonaparte who was
sufficiently astute to recognize that an imposed unity cor-
responded rather badly to the diverse conditions of Switzer-

land. On the basis of two successive drafts, known as the

Projets de Malmaison, Napoleon propagated the ideas of a

federal state, of a bicameral parliament, and of o dilatory
referendum, all of which were inspired by the American
Constitution of 1787. When the federalists went into action

by re-establishing their old constitutions, Bonaparte

(5

Vincent, |oc_:£it., p.28.
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responded with the Act of Mediation in 1803.

if, according to Swiss legal opinion, the five years be-
tween 1798 and 1803 can be said to constitute the origin of
Switzerland's entire future evolution, then the lasting
merits of the Helvetic Republic would read as follows:
Switzerland, through the successful union of the German
and Latin genius, had established her composite linguistic
and racial order. The taste for equality, demanded initially
by cantons and later by individuals, would no longer be con-~-
tested; and fn- the first time some people began to envisage
new fcrms of the state as revealed by their constitutional
gropings toward fec¢ -alism. For the first time es well, the
doctrine and political devices of the separation of powers,
of bicameralism, and of the referendum made their appearance.
The collegiate character of the central government was the
offspring of the various Directories, or executive powers.
The ideas of compulsory educatisn and of ¢ federal tax came
to the fore; and, finally, there was ushered in the era of

17
liberalism with its concomitant attributes.

16

Aubert, loc.cit., pp.6-9.
{7
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The Act of Mediation

The Act of Mediation (1803-1813), by perfecting the

Projets de Malmaison, remained fundamentally a compro-

mise between the federalists and the centralists. Under its
auspices, six new cantons were added to the Confederation,
and, in seeking to substitute an as yet inchoate federalism
for the previous unitary state, article 12 of the Act ex~-
pressed for the first time the famous phrase that all powers
not expressly conferred to the central government are re-
served to the cantons. This formula was a conscious imita-
tion of article 2 of the American Constitution of 1781, Even
though the Act had met with widespread approval, Swiss
self-consciousness and pride remained dependent upon the
dictates of Napoleon who considered Switzerland to be only
a protectorate of France. The laws of commerce and industry
were geared to suit the financial policies of France, and in-
asmuch as the Act proved to be a further compromise to in-
dividual rights by prohibiting special privileges while main-
I8

taining property qualifications for voting, the defeat of

Napoleon at Leipzig led understandably to the dissolution of

18
Codding, loc.cit., p.28.




his government in Switzerland. Shortly thereafter an ex=~
traordinary Diet, or Assembly, convened to deliberate on
Swiss attitudes toward the victorious Allies, or the Holy
Alliance, regarding Switzerland's internal and external
policies.

As regards the Act of Mediation itself, some historians
regard it as having inaugurated the first Swiss federal
state, the intermediate form between the unitary state under
the Helvetic Republic and the Confederation of states
before 1798. Others have denied this historical development
by the claim that the federal state is more than a contrac~-
tual union in that the decisions of the federal government
are obligatory for the member states, and in that the
central powers can be increased against the will of any
given minority among the constituent members. Since a con-
tractual union between sovereign states prevailed which
was based upon a system of concordats and precluded, there-
fore, any increase of central powers through the necessary

consent of all its members, the system of [803 kept its confederate
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character.

Called uvpon by the Allies; to join the coalition against
Napoleon, the extraordinary Diet, under the auspices of
the Long Diet (1813-1815), wisely chose neutrality. In
further declaring the Act of Mediation null and void, it
acted without any constitutional basis, and, this fact not-
withstanding, took on the name of "Federal Assembly." Its
aim was not only to establish a new regime, but, more im-
portantly, to substitute for the Act a truly Swiss Consti-
tution. By declaring that the existence of the new cantons
would remain inviolate, however, it drew the condemnation
of those cantons upon itself which ever since the fall of
Nopoleon aimed at the restoration of the regime prior to
|798. The ensuing conflict which divided Switzerland into
two camps of almost equal strength resulted in concessions
which saved the new cantons at the expense of almost.all the
other achieve ments since 1798.

Still these concessions were not enough to calm the
strife-rent political situation; it was left to the conserva-

tive forces of the Holy Alliance to impose the so-called

{9
Aubert, loc.cit., pp.13-14.
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Federal Pact of 1815 at the Congress of Vienna. Apart from
a provision which called for the union of twenty-two equal
members, the new Confederation remained from its very
inception a "new ancient regime." It stood for return to the
system of reigning families and privileged classes in which
20

the central powers were almost non-existent, and reflected
a reactionary triumph which was to postpone for longer than
a generation the development of the country. The only per-
manent organ of government which remained was the Federal
Chancellery, and, the Swiss concept of perpetual neutrality

was formally recognized by the Allies at the Congréss of

Vienna.

The Federal Pact

The history of the Pact (1815-1848) is generally divided
into two periods of almost equal duration: Restoration and
Regeneration. During the former period, from 1815 to about
1830, when a number of individual rights and freedoms were
arbitrarily curtailed, the respective governments proved,

curiously enough, to be tolerant to the freedom of association.

20
Aubert, loc.cit., pp.16-18,.
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The result was the luxurious growth of all kinds of societies

and organizations which, nourished by the subversive ideas

of political refugees pouring into the country, remained

very receptive to new ideas in seeking to create a truly

national spirit. These associations were lastingly to con-
21

tribute to Switzerland's history of liberalism.

If the gropings for national unity were to leave a par-
tially unified army as the most durable achievement of the
Restoration, then beginning with the 1830's, or the period
of the Regeneration, there was to be put into motion an
accelerated process of national ambitions for a more perfect
union. Under the influence of the expanding forces of
Western liberalism, the Pact of 1815 proved insufficient to
respond to the demands of the time. The Regeneration, there~
fore, called forth by liberal forces which now and then
turned into radical ones when confronted with staunchly de-
fended traditional values, reflected the ideals of popular
sovereignty, direct election of parliament, separation of
powcrs, creation of collegiate authorities, open legislative

jessions, extension of education, unification of public

2
Avuvbert, loc.cit., pp.18-19.
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services, as well as of legal guarantees and of individual

22
rights.

The need for security and national independence was
matched by that for economic uniformity in relation to
such matters as money, weights and measures, communica-
tions, customs and duties, etc., and all of these demands
were translated, by both a new middle class and a social
stratum comparable to a new “third estate,” into a new
political philosophy. Its ideological factors comprised the
provisions of all the modern constitutions of that time, such
as national sovereignty, separation of powers, popular con-
sultation, and so on; respect for human dignity, faith in
man's perfectibility, and belief in progress; and o defiant
hostility to the irrationalities of tradition together with its

23

corollaries, the demands for freedom and equality.

To the history of the Pact, however, two reservations

need to be made explicit. First, it is inadmissible to attach

too great an importance to the historical dividing line

22
H. Tschani, Profil der Schweiz (Zurich,1967), p.30.

23
W.E. Rappard, La Constitution Federale de la Suisse
(Neuchatel, 1948), p.103.
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between Restoration and Regeneration. The latter had its

beginnings in 1798, and the former was no more than a

fight of the rear-guard. Second, although the July Revol~

ution of 1830 in France is often credited with having

initiated the Swiss reform movement, it really only acceler-

ated it by bringing impetuously into the open all those

liberal sentiments of 1798 which the Pact of 1815 was unable
24

to suppress.

To the Constitution of 1798, paradoxical as it might
appear, Switzerland owed not only its accorded linguistic
diversity but also its recognition of the principles of
freedom and equality. These products of foreign rather than
of national circumstances were to prove that their values
were more premature than fundamentally contrary to the needs

25
of the Swiss people. The Regeneration, on the other hand,
beginning in the cantons, was to be a work of Swiss national
origins, the spontaneous expression of cantonal governments

seeking to adapt their constitutions to newly realized ideals.

This enthusiasm, though far from universal, expressed itself
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among several cantons as follows: a popular assembly would

elect a constituent assembly which, in drafting a proposal

for revision, would submit the proposal to a popular refer-

endum. This was a radical technique employed in order fo
26

arrive at a liberal constitution,

The reformist movement of the 1830's was composed of
both liberal and radical elements which substantially agreed
in their condemnation of the confederate regimes and there~
fore in their advocation of a federal structure of state while
having widely varying conceptions on the subject of popular
sovereignty. The reformers very soon encountered the oppo-
sition of the Alpine democracies and of a number of Catholic
cantons. Opposed to all liberal reforms in fearing that their
rights as sovereign states and as cantonal minorities would

27
suffer invasion, these cantons adamantly refused to conform
their constitutions to the novel political aspirations. On the
political balance sheet of the first wave of the Regeneration,

therefore, Switzerland acppeared again divided info two camps,

between liberals~radicals and conservatives. This grouping,

26
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however, was not purely intellectual as it found in due

time its legal expressions in the Concordat of Seven and in

the League of Sarnen respectively. Fortunately for Switzer-

land at that time, neither the one nor the other proved of
28
any effectiveness.
Upon the initiative of the liberal and radical cantons,

a revision of the Pact of 18l5 was sought by a new Commission

which submitted its draft, the Projet Rossi, tothe Diet in 1832.

With this event, the conflict took on a confessional aspect.
As the decisive phase of the reform movement was henceforth
to be determined by the forces of radicalism, this group of
extreme liberals, in pressing for the creation of a unified
state based on direct democracy as well as for the subordin-
ation of the Church to the state, encountered " in the midst
of its triumphal progress the opposition of the extreme form
29
of Catholicism... the militant order of the Jesuits."
Whereas formerly the animosities between Protestants

and Catholics had been of a political nature in that they

opposed each other as social classes, henceforth religious

28
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ideas entered into the conflict. For, if the Regeneration
had stood at once for popular sovereignty and political
freedom and equality, it had also advocated the subordin=-
ation of historical tradition end authority to logical reason
and even skepticism during its later phases. To the faithful
sons of traditional orthodoxy, the liberals were iconoclasts,
heretics, anarchists; to the partisans of freedom and equality,
30
the conservatives were the enemies of popular emancipation.
Regrettably, the 1840's were to become a repetition of old
religious strifes in which the forces of liberalism battled
with those of respect for political and ecclesiastical author=-
ity, of attachments to historical and federative traditions,
' 31
and of fidelity to cantonal sovereignty.
When the Church found its influence undermined by
liberalism, and when a number of Catholic cantons asked for
papal assistance and demanded that Jesuvits be put in charge

of their educational affairs, a united front of Protestants

and radicals rose to the challenge. For long the bete noire

30
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of the radicals, the Jesuits were charged with obeyance to
Rome rather than to their civil authorities, and a number
of monasteries were temporarily closed. The political-
religious antitheses intensified to the point of hatred, and
the more ruthless the action taken by the state against the
Roman Catholic Church, the more stubborn their resistance
32
and the popular support of it. When subsequently a number

of Catholic cantons formed a separate alliance, the Sonder-

bund, ranks in the opposing camp closed as well. Liberals

and radicals, by exploiting their majority in the Diet, con-
demned the alliance and shortly after went to war against it.
What neither persuasion nor political pressure could accom~-
plish was thus solved by the sword in the Civil War of 1847
(which, it must be added, losted for three weeks and involved
I3 casvalties). Without the cooperation of the defeated
Sonderbund, the Swiss people by a constitutional referendum

33

were to adopt a new Constitution.

THE SWISS CONSTITUTION OF 1848

Favored by the triumph of ihe liberal-radical party and
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by the successful example of a federal republic in America,
the Swiss Constitution of 1848 was to reflect, above all, the
influences of its country's past as well as those of its future
aspirations. As a child of its time, the document sought to
reconcile the exegencies of Swiss history, geography, and
psychology with the requirements of democratic argumentation
34
and rationale. Inasmuch as the victors of the Sonderbund
War had drafted the new liberal constitution, there might be
discovered a causal connection between the triumph of
popular sovereignty and political and economic liberalism,
Their creation can be considered the daughter of the can-
tonal Regeneration of 1830 and of those ideas which inspired
it, if it is remembered that this very Regeneration was called
forth by the Industrial Revolution and the involvement of
35

Switzerland in the European system.

The Constitution was accepted with enthusiasm by only

a fraction of both cantons and people and reflected the com-

promises and adjustments of political relations between a

34 W.E. Rappard, La Constitution Federale de la Suisse
(Meuchatel, 1948), p.112.
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strong central government and its constituent units. Because
the motive for union remained anchored in the desire for
local independence, it must be kept in mind that Switzer-
land's traditions were intimately interwoven in a Staaten-

bund in which the member states maintained an almost in-

sulated independence. When the Bundesstaat of 1848 demanded
36

solidarity, love for unity could hardly come out of it.

As f‘égcrds the political, economic, and cultural domin-
ation of city and country in Switzerland, until the French
Revolution the rural areas dominated in economic terms, while
the towns prevailed politically and culturally. Eighteen
fortyeight inaugurated a

period of political preponderance for the rural areas...

(as) the overwhelming majority of the population then

lived in communities with less than 2000 inhabitants. (37)
Consequently, the "founding fathers" sought to avoid all
revolutionary appearance in bowing to historical necessities

while introducing fundamental and revolutionary changes.

At the same time the Constitution of 1848 was mainly the
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creation of the German sector of Switzerland in its Pro-

testant, liberal, and economically-developed aspects, i.e.,

the work of the larger contons whose demographic, political

and military weight were indispensable for the creation of

38

o federal union. The partisans of the reform of 1848 were

thus those cantons which were more attuned to the principles

of liberal and radical democracy, more conscious of their

solidarity with the confessional and linguistic majority, and

39

more developed in relation to trade and industry.

Concerning the revision of the Pact of 1815, almost all

of the particular provisions in the document of 1848 date

back to the Projet Rossi of 1832, As to the actual procedure

of revision, however, the majority decision of 1848 remains
of dubious legal validity. Generally speaking, in the ab-

sence of rules for a proper revision,a constitution becomes
o truly political danger as it makes out of revolutionary

action, in the absence of general agreement, the necessary
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40
instrument of progress. And regarding 1815 in particular,
the Pact provided for revision on the basis of unanimous
agreement, a legal provision impossible to comply with
given the circumstances in 1848. When consequently a
majority opinion of thirteen cantons, being thus devoid of
juridical value, decided on the legitimacy of the new Con-~-
stitution which was toreplace the Pact of 1815, the legality
41
of this decision might well be questioned.
The document itself is composed of a short preamble,
of 114 articles which are divided into three chapters, .and
of seven transitory provisions. The first chapter, articles
| to 59, seis up the federal structure of the country,
establishes the division of powers between the central
government and the states, and authorizes certain individual
freedoms. The second chapter, articles 60 to 120, deals with
the organization of the federal authorities in instituting a
Federal Assembliy, a Federal Council, and a Federal Tribunal,

and in establishing their respective jurisdictions. The third

40
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chapter, articles lll to 114, regulates the revision of the
42
Constitution,

Since a number of subjects according to the above
synopsis will be dealt with in subsequent chapters, a few
words remain to be said regarding the organization of the
federal authorities. Generally considered to be a happy
political result, the creation of a strong, stable federal
government involved several compromises as mirrored in
the only partially realized doctrine of the separation of
powers and in the adoption of bicameralism.

Although the Constitution distinguishes between the
legislative, executive, and judicial branches of govern-
ment, these bodies are far from equilibrating or checking
each other; the legislative branch dominates, at this point
in time, both the executive government or the Federal

43
Council, as well as the high court, or Federal Tribunal.

To the extent that the constitutional framework sought

to divide lawmaking powers for theentire nation between a

42
Aubert, loc.cit., p.34.

43
ibid., p.35.




28

central government and o number of constituent govern-

ments, the
authors of the Swiss Constitution (faced) problems
similar to those solved in the United States by the
Constitution of 1789. ... Whereas, however, the
Anglo~American traditions had all been in favor of
a double chamber, the Swiss traditions were all
opposed fto it. (44)
The solution of the problem of reconciling local and
national interests which finally prevailed was the struc-
tural adoption of bicameralism in conscious imitation of the
American Constitution; as such it was toreflect the "exo-
ticism of the majority" in adding a foreign politicai mechan-
45
ism to the working of a system of purely helvetic inspiration.
The creation of two houses on the American model (the
bicameral legislature), which was composed of the National
Council, the House of Representatives which would represent
the people proportionately, and the Council of States, the
Swiss senate which would represent the cantons equally, met

with admiration ever since the discussions about and recom-

mendations for bicameralism had been exposed during the
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I1830's. However, the organization of the executive power
according to the American exemplar was outright rejected.
Fearing that the American prototype of a popularly elected
president would cut a path toward a monarchical, and thus
unrepublican and dictatorial system of government, the
federal executive was modeled after the cantonal govern-
ments in both the mode of its election by the Federal
Assembly and in its corporate composition of seven

44
members.

Concerning the judicial branch, the model of the
American Supreme Court was equally discarded. With no
powers of judicial review, the high court, or Federal
Tribunal, was hardly more than a commitiee of the Federal

47
Assembly entrusted with certain limited duties. And even
though historical evolution was to add to its importance,
the Federal Tribunal remained subordinate to the legishlotive

and the executive powers, unable to emancipate itself com-

pletely from the political tutelage under which the authors
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48
of the Constitution had wanted it to remain,

If the political system of 1848 had provided the Bundes~
staat with the formal and material means for a cohesive life
of the nascent nation, then its conservative elements had
certainly stood their own by opposing its centralizing ten~
dencies in taking full account of old historical forces.
Switzerland had become a federal state in which the cantons
had lost their sovereignty, and in which a superior state
could impose tasks upon the cantons which they had neither
wanted nor foreseen. In addition the twenty~-five cantons
had become one customs union by uniting in a common market.
Nonetheless, the objections and obstacles raised to the
centralizing thesis were based on the stubbornly defended
diversity of the needs of the different parts of the country,
on the relative incapacity of the federal bureaucracy com-
pared to the superior competences of experienced cantonal
administrators, and on the difficulties arising out of the

49

system of public revenues.
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Towards the Total Revision of 1874

In 1866 the young nation's growing pains ond difficul-
ties were to result in a crisis of lasting importance,
prompted by a relatively minor political event., Switzerland
was hewceforth to embark upon a course of liberal radicalism
in politics and economics. The Constitution of 1848 had
proven so consonant with the needs and wishes of the people
that in the course of |7 years neither its revision nor even
its lows had seriously been questioned. However, the
situation was to change suddenly when the repercussions of

50
the Swiss-French treaty of 1864 made themselves felt,
According to this agreement, all French citizens, without
distinction of relig.ion, had the right to settle in Switzer~
land., French-Jewish subjects, consequently, enjoyed a
privilege that had been denied to their Swiss co-religion-
ists according to a constitutional provision which accorded
the freedom of settlement to Swiss citizens of "one of the

51

Christian confessions” only. When upon inquiry by the

50
Rappard, loc.cit., p.273,.

51
Ibid., p.274.




32

Federal Council most of the cantons expressed themselves
in favor of a constitutional revision, the executive govern-
ment, under the leadership of Dubs, took the opportunity
to propose, apart from the modification of the provision in
question, a whole series of other amendments the necessi-
ties for which appeared to have become obvious in the
52

course of Switzerland's historical evolution since 1848.

The proposals of the Federal Council included, among
others, the right to legislate on such matters as freedom
of trade and industry, a standard of weights and measvures,
protection against the simultaneous claims of several

53

cantonal legislatures, etc. To these, the Federal Assembly
answered with counter-proposals by rejecting some and
adding others. In the end, nine proposals were submitted
to the vote of both people and cantons in 1865,

Divergent answers have been given to the question why

both the Federal Council and the Federal Assembly should

have tried to take advantage of the occasion for a relatively

52
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minor revision of a constitutional provision by adding o
whole series of wide-ranging amendments. It can be
granted that one of the reasons was the fact that the Con-
stitution did not as yet distinguish between total~and
partial revisions. To assert, however, that the situation
in 1865 did not reveal unsuspected gaps in the fundamental
law appears to remain controversial when viewed in the
light of the following considerations.

First, a special revision was called for; was it not
appropriate to take advantage of this occasion, which one
did not intend to repeat often, in order to settle at"one
swoop a series of other questions whose very nature since

54
{848 had revealed their interest if not urgency? Second,
and as will be seen in greater detail in the next chapter
of this essay, the first draft for a total revision was based,
for the most part, on the proposals of this time to which a
revision commission of the National Council added some
articles of even more drastic import concerning unification,

55

extension of popular rights, and secularization.
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Of the nine proposals only one, the political equality of
Jews, was accepted. This political verdict was to be often
confirmed in Switzerland's subsequent evolution in that
those very elements which, already in 1848, had shown
their hostility to the Constitution were the same as those
which again had voted against the amendments. It must also
be recognized that the other amendments were rejected by
varying majorities: the article on the standard of weights
and measures, for example, was accepted by the people but
rejected by the cantons. Furthermore, the general political
situation must be kept in mind. The series of amendments
were of liberal inspiration in that they sought to abolish
certain inequalities and so to perfect the federal state

56
without its becoming a unitary state in the process.

There were three parties in existence at that time: to
the left, the radicals, already facing displacement by the
democrats; in the center, the liberals; and on the right,
the conservatives, for the most part Catholics. In the re~
sulting dialogue the opposing forces might best be revealed

in the persons and programs of Simon Kaiser and the

56
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democrats on the left who stood for "galvanizing" the
country in its entirety, for the popular election of the
Federal Council, and for the rights of initiatives and
referenda; and in de Segesser, on the right, who rejected
all unhistorical, untraditional, and artificial constitu-
tional provisions as being devoid of those roots which had
grown organically out of Switzerland's soil. Against the
threatening forces of unification and centralization he
opposed the ideal of the independent growth and of the
57
separate life of each state within the union.

The idea of revision, however, had gathered enough
momentum in its relentless march toward unification to
drown the voices of tradition. Its thrust based itself on
three separate but mutually reinforcing tendencies which,
under the name of centralism, democratism, and anti-
clericalism, were to determine the total revision of 1874,

Already very much alive in the 1860's, the centralizing
current, cherished for long by the German radicals in their

demands for administrative and legislative unification, was

fed by two powerful supplementary forces. First, the German

57
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victories over Austria and France seemed to have proven

the value of centralization of political and military insti-

tutions, and, second, with the demands for unification of

civil and penal law by the Society of Swiss jurists in 1868
58

and 1869 respectively, the justifications for a stronger

federal state seemed irrefutable.

As the Constitution of 1848 had inaugurated a represen-
tative democracy which in turn had engendered a species of
oligarchy, the new democratic current expressed itself in
the 1860's by the claims that it was the prerogative of the
sovereign people to supervise the gentlement of parliament,
to stimulate them by means of the initiative, to moderate
them by means of the referendum, and to prevent them from
doing harm by means of the recall. In addition, the democrats
demanded the popular election of the government as well as

59
of the judges and national councilors. These claims were
buttressed because the referendum had an ancestor in the

veto, practiced since the Regeneration. Direct democracy in

the cantons had found expression since 1844 in the compulsory

58
Auvbert, loc.cit., p.45.

59
lbid, p.45.




37

referendum, since 1845 in the initiative ond in the optional

referendum, and since 1858 in a compulsory referendum per-

taining to financial matters. Historians have seen the point

of departure from representative democracy in a cantonal
60

constitutional revision of 1863.

The anti-clerical current had lost much of its strength

since the war of the Sonderbund. It was to rise again to

frightening heights in the politically agitated atmosphere
of the I1870's, Despite the banning of the Jesuit order and
the withdrawal of the cantons of the Sonderbund into vir-
tual isolation in their minority status, old wounds had begun

to heal. However, with the papal encyclical Quanta Cura

of 1864 and its Annex, the Syllabus Errorum, as well as the

proclamation of Papal Infallibility of 1870, a veritable
61
Kulturkampf ensued. Alongwith these currents, a growing

reaction against economic liberalism had been nourished from
abroad in the writings of Marx, Engels, and LaSalle. The
motives to restrict individual freedom were to express them-

selves very soon in the actions taken by the more industrial-
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ized cantons in the social and economic order. It seemed
only natural that the federal state should follow the more
progressive cantons.

Against the background of these developments, there
remains to be examined the influence of the nationalist
revolution of the mid-century upon Switzerland. The feeling
of nationalism, confined to the cantons, had not so far
become part of the Swiss consciousness; however in later
years it threatened potentially to partition Swtizerland

62
among her neighbors.

The original pact among the three Alpine communities
has remained the symbol of union in diversity. As different
as these groups might have been, the necessities to adapt
themselves to the same natural elements aroused identical
needs and prompted them to paralliel actions. Communal and
cantonal autonomies remained the schools for voluntary
forms of patriotism and pride in liberties both on fhe‘loco|
ond national levels; for these reasons Switzerland has sub-

63

sequently not unjustly been called a miracle of good will.

62
Bonjour, loc.cit., p.283.

Carpentier et Lannoye, loc.cit., p.159.




39

Concerning linguistic diversity, in Switzerland three of
the most important language families of Europe come to-
gether: German, French, and Italian. This convergence in
so relatively small a country made for tensions not only in
the political realm but also in the cultural sphere, as each
national character and concomitant traditions were so
distinct that their meeting precluded any mutual penetration
for centuries. These three families, living side by side in
mutual sympathy and antipathy, reflect a decisive problem
in Swiss history. It was always deemed wiser to decide in
favor of the independence of a given locality for a respec-
ted part in a small state, than to opt for the splendor of a
powerful state and so to become a less significant province
in a vaster cultural domain.

As in the course of time mere toleration made for
tolerance, a culturol phenomenon of Switzerland became
manifest. Over centuries language divisions and their cul-
tural regions have remained unchanged, but perhaps mutual
respect devoid of any ethnic delusion of grandeur allowed
these diverse peoples to reach satisfactory solutions without

compromising their native traditions. At the same time,
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however, it must also be recognized that the
Swiss "miracle” of unity in diversity rests upon a
peculiar equilibrium of cross-cutting cultural divi-
sions which is historically unique and cannot be
duplicated under different conditions.(64)
Of the four national languages only Romanche, derived
65
from Latin and showing similarities with Provencal,
remains without support of a wider cultural circle. At
given times of cultural-political vpheavals abroad the
other ethnic groups have known their crises of allegiance.
However, when it became a question of maintaining their
native home and of conserving their own version of demo-
cracy, all have found their support in the tradition of the
Alpine valleys preferring compromises to principled and
therefore unalterable decisions. It is in this context that
the following assertion must be understood: Switzerland like
66

no other nation is as foreign to nationalism as it is national.

From a historical point of view, the foundation of Swiss
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nationality was dramatized in Tell by the call for a single
nation of brothers, echoed in subsequent centuries by the
demand for a new brotherhood irrespective of existing

67
sovereignties and class barriers. If nationalism, however,
presupposes the existence of a centralized form of govern-
ment for a new re-ordering of society, then the foundations
of modern nationhood were not laid in Switzerland until the
inauguration of the Helvetic Republic under Napoleon in
1798. This nascent nationalism was to fuse ancient and
modern liberties. Although the source and inspiration of
modern liberty have generally been attributed to the French
Revolution, Switzerland's example provides a major modifi~-
cation to this thesis. Where liberty was molded by feudal
mentality and absolutist monarchy, the French Revolution
increased the desire for liberty but allowed despotism and
force to further national aims; where the Revolution met with
a non-absolutist and non-dogmatic approach, however, its
influence was compatible with the conscious growth of a

liberal tradition from historical roots in which individual

liberty, local self-government, and tolerance of diversity
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68
could be lastingly maintained.

When in the nineteenth century the struggle for nation-
al independence of race, language, and religion presented
insurmountable obstacles to a fraternal association of neigh-
boring peoples, Switzerland's constitutional framework
made possible not only a peaceful development of liberty
among diverse populations but also

withstood well the twin pressures exercised by growing

mass mobilization and the increasing scope of govern-

mental tasks upon the capabilities of the government

of @ modern, multilingual state and upon the political

consensus of its citizens. (69)

The character of Swiss nationalism, therefore, confirms the
assertion that although nature, language, and blood separate
the Swiss from one another, what keeps them together is a
consciousness of forming a nationality far above blood and
racial ties. Alternatively, and beyond their patriotism which

proved strong enough to

overcome the attachment of every citizen to his canton,
the conflict between cantons, and the difference of
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languages and culture ... what kept the Swiss together
was a sense of social and political responsibility, a
sense of citizenship born out of life in small commun-

ities. (70)
If, as in America, the consciousness of solidarity was a
matter of slow development even after the forms of consti-
tutional unity had been accepted, then

Switzerland most strikingly illustrates the weight of a

common tradition as the basis of that real constitution

which transforms a written charter into a political

force of lasting importance. (71)
In conclusion, the political system of 1866 reveals four
major trends and objectives which were to find their con-
crete embodiment in the constitutional revision of 1874,
The first concerned national centralization, testing whether
Switzerland could in fact be a nation, and if so, whether
the federal authorities could be flexible enough to meet
national crises and could be capable of development accor-
ding to evolving needs. These challenges were answered in

that Swiss national unity required a Civil War to solve the

constitutional ambiguities and the economic and social
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cleavages involved, and in that the growing sentiment of
national unity had endowed the central government with
those measures for unification and centralization through
which the expanded activities of the state could be effec-
tively discharged.

The second trend dealt with the extension of democracy,
raising the issue whether the new social conscience could
find adequate humanitarian expression in the formal organ-
ization of government. This question was answered through
the growth of direct democracy, and particularly by the
movement in favor of the initiative and referendum which
swept over most of the Protestant cantons after 1860; it
reflected a trend which naturally led to similar demands on

72
the federal state.

The third trend encompassed the conflict between Church
and state, resulting in re-inforced anti-clericalism. Nour~-
ished by the internal opposition of the Catholic minority to
all liberal reforms since 1848 as well as by external inter~
ferences of Rome through the Papal Encyclical of 1864 and

the proclamation of Papal Infallibility of 1870 respectively,
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these events were to irritate the majority against the clergy
to such an extent that the legacy of this period was to be

enshrined in the Kulturkampf articles in the revised Consti-

tution of 1874.

The first three trends had proceeded along the same
lines since 1798, interrupted by the reactions of 1803 and
1815, and resumed by the cantonal Regeneration of the
1230's. Finally they were generalized for the whole country

73
in 1848. The fourth objective, state intervention in social
and economic fields, was new and different. The Constitu-
tion of 1848 had stood for a purely liberal and individualist
philosophy by freeing the individual from the state. Once
freed, however,

the individual had soon wished to make the state subser-

vient to the satisfaction of his wants and needs. This

natural evolution, coupled with the development of in-
dustrial and commercial capitalism, led to the growth of
state socialism or "etatism"... (a) factor which has since

been responsible for most of the subsequent amendments.(74)

The contention that Switzerland "is a welfare society rather
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75

than a welfare state" notwithstanding, the main character-

istics of the reform of 1874 may justly be considered as o

result of the encroachments upon cantonal competences, of

the progress of science in all realms of human endeavors,

and of the increase of the scope of the activities of the

state always undertaken for the benefit of the individual
76

but often only realized at the expense of his freedoms.

If the modern elements in the political system of 1866
can thus be reduced, particularly since 1798, to the essen-
tial contributions of each successive regime, then the
traditional elements in the system, or -

the only important features which present day Switzer-

land has in common with the medieval communities out

of which it has emerged, are republicanism, unicameral

legislatures in the cantons, and the corporate form of
the executive authorities. (77)
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Swiss Constitutionalism

Like all comprehensive terms, "constitutionalism" re-
presents an evolution in meaning. On a most abstract level,
constitutional theory deals with relationships among the
legislative, executive, and judicial branches of govern-
ment. More specifically, it may include, on the one hand,
comparative questions about the structure and functioning
of government in emphasizing such concepts as "constitution/
"sovereignty," "separation of powers," or "judicial review;"
it may address itself, on the other hand, to critical
questions regarding the objectives of government in stressing
such concepts as "freedom," "equality," "public order,”

78
or "the protection of civil rights."”

These relative and

crucial concepts notwithstanding, constitutionalism is said

to embody one essential quality: it is a legal limitation on

government, or the antithesis of arbitrary rule such that

constitutional government is, by definition, limited govern-
79

ment.

In exemplification of the foregoing, Swiss constitfution-

alism reflected its early and most revealing characteristics
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in the political philosophy of the Regeneration. Examination
of the liberal-radical program of the 1830's, howaver, must
always be linked to the recognition that inasmuch as the
ideals of Swiss constitutional liberty had to be fought for

in a Civil War, so, too, remain the subsequent interpreta-
tions of the Constitution and the broadening of individual
rights and civil liberties a reflection of the struggle between
the demands for cantonal autonomy on the one hand, and the
obligations of the federal government for the security and
the prosperity of the country on the other.

Swiss liberalism stood, first of all, for the separation
of powers ;:md the creation of courts of justice with an in-
dependent judiciary. In addition, it sought to establish a
barrier between government and parlioment such that the
same person could not be a member of the two bodies at the
same time. Second, it upheld the extension of the represen-
tative character of parliament. By calling for the abolition
of property qualifications for voiing it preserved, in refurn,
certain compromise procedures, such as indirect election.
As regards the structuring of electoral districts, it intended

to attenuata tthe inequality between town and country. Third,
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Swiss liberalism supported the elimination of fixety of
tenure, reduction of the duration of the legislature, and
publicity of debates, and, finally, it desired the restor-
ation of liberty, the realm from which .t derived its name,
through greater protection of individual rights and freedoms.
These programs did not remain unchallenged. Swiss
radicalism went back to the ideas of liberalism and pushed
these to their logical conclusions. Thus the only true
democracy was to be direct democracy, and the sovereign
people would not limit itself to the election of representa-

tives only; their work was at least to be supervised by

&0
means of the referendum. In a mixture of these agenda, a
more detailed analysis of Swiss constitutionalism will em~

phasize the concepts and principles of the separation of

powers, of the constitution itself, and of judicial review.

Separation of Powers

The political device of the separation of powers can be

said to constitute the essence of constitutionalism, yet the
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phrase "separation of powers" remains one of the most con-
fusing in the vocabulary of political and constitutional
thought. Just as the mixing of political functions can re-
flect a fundamental conception about the nature of demo-
cracy since
the difference between a legal system in which the or-
dinary legislature is free from legal limitations, and
one where the legislature is subject to them, appears
merely as a difference between the manner in which the
sovereign electorate chooses to exercise its sovereign
powers (81),
so, too, was the same doctrine of the separation of powers
(which in the United States was thought to require judicial

review of legislative acts in order to protect written con-
82

stitutions as well as minority rights) to find a different
interpretation in Switzerland. Here, the constitutional
separation of powers accorded greater importance to the
legislature and less to the judicial branch of the government.

As one of the main articles of the liberal faith, t.he
doctrine, in its "classical" formulation, sought to divide
governmental powers according to function, or according to

the bodies which exercise them, as distinguished from its

spatial-territorial aspect in federalism. In entrusting

8l
H.L.A. Hart, The Concept of Law (Oxford,I1961), p.72.
82

C.&%. Huines, The American Doctrine of Judicial Review
(New York, 1959), p.13.




different functions to different bodies, the doctrine sought
to prevent that political power be concentrated in a single
person or office, thus aiming at the creation of anequilibrium
of powers through which fundamental rights and civil liber-
ties would be better assured.

Resting on three presuppositions, the doctrine held:(a)
that the activities of the state are clearly divisible into a
certain number of functions; (b) that these functions must be
vested in different persons or bodies; and (c) that these
bodies must be, as much as possible, independent of one

83
another or at least interdependent.

Like all constitutional principles, the docfrine‘provided
for general propositions which do not cover all concrete
facts; and in the evolution of political thought, the classi-
cal definitions were soon proved insufficient. Inasmuch as
the executive, legislative, andjudicial functions were said
to be exercised by three separate bodies, deemed both con-
stitutionally equal and mutually independent, the doctrine

remains doubtful in its application to the political arrange-

ments of any working constitution, past or present. As it

83
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embodies a cluster of overlapping ideas which, in some of
their implications, are mutually inconsistent, the doctrine
in even its more modern versions is still said to be

infected with so much imprecision and inconsistency

that it may be counted little more than a jumbled

portmanteau of arguments for policies which ought

to be supported or rejected on other grounds(84).
Since it has become unclear what precisely is to be separ-
cted, and of what legislation, administration, and juris~
diction consist, these categories, ambiguous in themselves
and certainly not ot all applicable to all sorts of inter-
mediate operations, would by their very definition attribute,
for example, executive functions to isolated bodies and in
so doing prevent the administration from taking the initiative

85

in the preparation of laws. It is thus absurd to partition
governmental functions or bodies into water-tight compart-
ments when, in actual practice, they are to cooperate with
one another.

Concerning "interdependence" of functions, most govern-

mental systems which profess this dogma refer to some form
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of equilibrium which exists, for the most part, in text~
books only. As a mixture of ideas about isolating, balan-
cing, and checking, brought into a sort of balance by a
86

necessary interaction to preserve a "paper" separation,
the divided bodies are, in reality, never in a state of
equilibrium as the formulae for independence or inter-de-
pendence cannot prevent one body from dominating the

87
others.

Yet despite these criticisms, the following enduring
qualities of the doctrine are said to remain: (a) the neces-
sity of several functions sufficiently different from one
another; (b) several bodies, as a concomitant prerequisite,
with a corresponding attribution of a principal, but not
exclusive, function to each, and (c) as regards the rela-
tionships between these divided bodies, the aim must be
such an arrangement of forces whereby no single body of

88

the system is condemned to servitude.

In its application to Swiss federal law, neither the
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Constitution of 1848 nor that of 1874 expressly referred

to the doctrine of the separation of powers. Whilst the
three branches of government are, of course, distinguished,
their authorities of competences are rather badly defined,
and their relationships are organized in such a way that
the Federa! Assembly appears to prevail over both the
Federal Council and the Federal Tribunal.

With respect to the relationship between the Federal
Council and the Federal Assembly, however, the ambiguity
of several constitutional provisions has given rise to two
fundamentally opposing interpretations: (l) the "democratic"
version, which upholds the preponderance of the Fe;ieral
Assembly, ‘and (2) the "liberal” version, which would curb
the supremacy of the Federal Assembly by strengthening the

89
other two branches of government. Finally, to the extent
that certain additionai provisions and laws modify the par-
titioning of operations with the result that the Federal
Assembly performs administrative or judicial functions, that

the Federal Council acts in a legislative or judicial capa-

city, and that the Federal Tribunal deals wiih legislative

89
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or administrative matters, the "governmental" tasks, com-
prising a fourth or intermediate category of functions,
remain subject to a very complicated division between the

90
Federal Assembly and the Federal Council.

The Constitution

Tothe extent that the concept "constitution" refers to the
whole of legal rules and regulations relative to the state,
in both foreign and Swiss commentaries the Swiss Constitu=
tion is not regarded as either inviolable or even sacred. As
there exists, furthermore, no such reverence for the "foun-
ding fathers" as, for example, in the United States, the
ensuing slight respect for the fundamental law is said to be
due to the facility with which the Constitution can be amen-
ded. As a result of laws being thus easily changed, the

essential difference between constitutional and statutory law

disappears, since "the Swiss people as a whole place demo-

cracy, the observance of the will of the pople, above con-

91
stitutionality, the observance of the will of the constitution."
90
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This very will of the people, however, as expressed
through the political devices of the constitutional initia-
tive together with the referendum, has subsequently not
only been deemed responsible for the blurring of the differ-
ence between constitutional and statutory faw, but also,
through the casualness with which constitutional provisions
were often disregarded, and through the ease and frequency
with which they were amended and multiplied, been held
accountable for having deprived the Constitution of an
essential element of its authority which should be a major
92

attribute of any supreme norm. In this context, hov_vever,
it must be recognized that the Constitution provides for both
legislative and popular methods of amendment, whilst making
the final approval of both the people and the cantons an
indispensable requirement for the adoption of proposed
constitutional amendments.

in particularreference to Anglo-American political
institutions, it has also been maintained that the Swiss
Constitution is more democratic and progressive than that

of the United States in that the latier was framed, purpor-
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tedly, by a secret assemblage of propertied men to more
93

adequately safeguard private property, whereas the former
stressed the rights of the people. Finally, and whereas the
difference between the lawmaking and the constitutional
amending process has maintained the distinction between
ordinary laws and the Constitution in the United States, or
that English parliamentary supremacy is said to be modified
by the "rule of law,” traditions of Swiss history are deemed

94
unfavorable to the "supremacy" of the law.

The foregoing explanations, however, remain open to
several objections. Most generally, there is the problem of
comparison which implies inclusion of differing ele_l:nents
within the same class. Thus although resemblance expresses
a relation to a shared property, it remains nonetheless imper-
ative to recognize that a chosen quality for comparison

depends not only on the purpose of inquiry, but also, and

perhaps more importantly, on the selection of the criteria
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by reference to which classes are defined. More particular-
ly, and in contrasting the results of judicial control over
legislation with the effects of legislative control over
written constitutions, the following comment is paramount:
we do not admit that our tribunals legislate... and
yet we maintain that the rules of the English common
law ... are coextensive with the complicated inter-
ests of modern society. (96)
Further, that although the law does not command the same
respect, and is not so marked a foundation of the state and
element of national character, and although the admin-
istration of justice is not in the same way a model for the
other activities of the state, Switzerland is a Rechtssaat

97
governed by the rule of law.

Finally, another authority of Swiss legal opinion offers
98
the following interpretations. Beginning with the assertion
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that some constitutional provisions are basic and unalterable
by ordinary legal processes, the claim that from a theore-
tical point of view the Swiss Constitution appears as if it
were only an ordinary law is denied by an alleged super-
iority of the Constitution over statutory law. This conten-
tion is based on two facts: (l) the Constitution can only be
revised according to a more difficult mode of procedure,
and (2) a constitutional provision can therefore annul
ordinary law whereas the reverse does not apply. To exem-
plify: in Switzerland laws are only submitted to a refer-
endum when thirty thousand citizens demand it; a procedure
in which the cantons are not consulted. Constitutional pro-
visions, on the other hand, must be submitted for consulta-
tion to both the electorate and the cantons, The resulting
superiority of the Constitution, however, is therefore not

of greater legitimacy thanstatutory law since it remains
simply the difference of procedure which places the Constitu-

99

tion above the law.

As a corollary of the foregoing, the distinction between

flexible and rigid constitutions is untenable. If "flexible"”
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refers to the smoothness with which a constitution can be
adapted to new situations, or to a constitution which can
be revised without special procedure, i.e., according ta
ordinary legislation, then a flexible constitution is not «
constitution in the formal sense since the latter must be
distinguished from other documents by its form, i.e., pro-
cedure, and not by its content. A flexible constitution,
therefore, is simply "law", a series of rules and regula-
tions which constitute the material aspect of a constitution.
The Constitution of 1874, consequently, is a constitution
in the formal sense: by providing for its mode of revision,
it is distinguished from ordinary legislative proced;re by
the compulsory referendum and the prerequisite consultation
100

of both cantons and people.

In much the same way as the superiority of the Constitu-
tion over statutory law was said to be derived from a differ-

ence in procedure only, so the claim that there is in every

constitution a "hierarchy" of rules is equally questioned.

Accordingly, the distinction between "fundamental"” and
"eircumstantial" constitutional provisions can therefore mean
100
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only two things: either that the constitution provides for

two di fferent procedures one of which is more difficult

than the other, or that the advocates of this distinction

believe that the fundamental rules escape from all

101

revision. As the latter possibility leads up to the delicate

question of the so-called material limits of constitutional

revision, Aubert is inclined to view these - whilst not

denying, in principle, the existence of intangible consti-

tutional rules - as an appeal to mysterious regulations in

view of the fact that article 118 of the Federal Constitution

says very simply: the Federal Constitution can be revised
102

at any time, totally or partially.

Arguments over the legal value of the procedure of
constitutional revision have resulted in equally perplexing,
and staunchly defended, opposing schools of thought. At the
basis of this controversy lies a dictum ascribed to Sieyes:
if the original constituent body which adopted the constitu-

tion is superior to the derived constituent body which is to

revise the constitution, then the procedure of revision which
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the first imposed upon the second constitutes a valid, legal
103

regulation. On the other hand, when the two bodies are

identical, it is maintained that the rules for revision are,

properly speaking, not legal ones since a supreme power

cannot legally bind itself, or since no statute can establish

obedience to statute, for that "would be to assume and act
104

on the very power to be conferred."

In reference to Swiss history, the original constituent
body in 1848 was not superior as only some cantons pronoun-
ced themselves in favor of the Constitution; the entire
electorate was not yet organized. In 1874, the two_bodies
were identical in that the Constitution had been accepted
by both the people at large and the cantons, and both were
thus entitled to revise the Constitution. On the basis of the
suggested argument, however, Chapter Three of the Federal

Constitution would be devoid of juridical validity, or, more

generally, all constitutional revisions, from 1848 to the

103
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present, would constitute some sort of "revolution."

Agreeing in principle, Giacometti believed to have
found a way out of this dilemma through his concept of the
plurality of constituent bodies: contrary to one supreme
body which cannot bind itself, two or morecan do so con-

106
jointly in some reciprocal manner. Yet it would follow
that constitutions without at least two constituent bodies
could not be revised without revolutions. Viewed in the
perspective of 1848, the adoption of the Constitution, as
mentioned in chapter one of this essay, was accomplished
without legal basis, and, to the extent that the Federal
Pact was silent on its proper revision and yet served as the
basis for each constitutional addition, a "revolution) if
one were intent to invent one, would have to be sought at
{07

that point in time.

Aubert admits that a supreme authority cannot legally
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bind itself. This means, however, that if the body which
adopts the constitution is the same as that which revises
it, it cannot place any material limits on its power of re-
vision. It cannot say, for example, | oblige myself never
to change this law, but it can well say, and in so doing
bind itself, | oblige myself not to change any rule without
108

following such and such a procedure.

In the final analysis, the foregoing explanation derives
its justification from a dictum ascribed to Rousseau which,
in its more modern version, would read as follows: it is
neither against reason nor against nature that the consti=-

tuent authority can revoke its actions in observing a pro-
109

cedure which it has stipulated for itself. This interpreta-

tion has found corroboration in examination of the English

doctrine of the sovereignty of parliament. For even if it is

conceded that parliament cannot by statute circumscribe

the scope of future legislation by parliament, an enactment

aimed at altering the "manner and form of legislation,”

while consistent with the rule that parliament cannot bind

108
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its successors, may "redefine"” parliament and what must be
1o

done to legislate.

Judicial Review

Among the many different devices for protecting the
provisions of a constitution from the operations of the legis-
lature, the controversial practice of review of legislation
is said to be "affected by the control which legislatures

exercise over the courts and the constitution." Correspon-=-
dingly, and according to variations in legal traditions and
political habits, political systems have been divided into
those in which the courts interpret the constitufion;lity of
laws, and into those, as in the case of Switzerland, where
the federal legislature has final authority to interpret the
fundamental law with the result that the judicial power is
obliged to give effect to the enactment of federal laws
even though (this) may be in plain conflict with t.he

provisions of the constitution as to the proper
scope of the legislature's operations. (112)
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Many reasons have been given to explain these differences.
Thus it is maintained, for example, that in continental
European systems, under the traditions of the Roman Law,
the courts reflect a traditional non-contentious habit of
mind which leads to acceptance of authority rather rhan to
contesting it, or that European courts regard a conflict of
competences among coordinate branches of government over
any issue on the constitutionality of a law as a political
3
question outside the jurisdiction of a court of justice.

The merits of these explanations notwithstanding, the
relationship between the legislature and the judiciary,
perhaps the most crucial relationship in a consfitu’ri.onql
system, has been interpreted, alternatively, as follows:

To the question of who can right a breach of thelaw, neither
parliament (it cannot control its own constitutionality since
control presupposes that the controller is not identical with
the controlled), nor the electorate (since neither elections

nor referenda would meet the issue of constitutionality as

such), nor any other individual agency which could possibly

I3
C.G. Haines, The American Doctrine of Judicial
Supremacy (New York, 1959), p.476.
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claim that authority, is entitled to do so. The care for the

intferpretation of the Federal Constitution falls to all the

organs of the state, or, alternatively, to the "legislator”

who remains the sole judge over the scope and validity of
15

all constitutional provisions,

The assertion that tribunals are the organs best quali-
fied to verify the constitutionality of the law is, according-
ly, denied on the basis of a triple distinction between
competent courts of justice, their mode of procedures, and

116
the consequences of their judgments. Whereas character-
istic judicial virtues have been derived from the presuppo-
sition that an understanding of constitutional matters
pertains to courts and lawyers as the mass of the population,
however law abiding, is said to be too ignorant, and whereas

impartiality and neutrality in surveying alternatives,

combined with concern to deploy some acceptable general

114
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7
principle as a reasoned basis for decision, have been held to

constitute the hallmark of judicial wisdom, it does not

follow, therefore, that judges are better qualified, both

in terms of training and lack of political bias, to determine

the meaning of the constitution. This is only one part of

the "lawyers vs the people"” controversy; the other part

places greater reliance on the voice of the people since

"the lack of preciseness and technical terminology in the

constitution indicate that it is more of a political than a
18

legal document."

As the doctrine of the separation of powers did not
expressly indicate whether judges ought to review legisla-
tive and administrative operations, the assertion that the
people are the better judges, and that courts should not be
allowed to reverse their political philosophy, has been
corroborated in various ways. Inspired by Roman Constitu-
tionlism according to which the whole people remained the
ultimate source of legal authority, judicial control of the

constitutionality of legislation is said to constitute an

17
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infringement of democratic principles in being incompatible
19
with direct democracy. Further, and inasmuch as the differ-
ence of opinion about the judicial role may be affected by
different assumptions about the relation of the judicial
process to social justice, judicial interference with social
and economic reforms, by involving the judiciary in the
politics of the people, would also result in allowing one
branch of the government to modify the terms of the federal
arrangement, Hence, as only the entire nation can decide,
judicial control, by sanctioning increased national authority
for "progress} would be a means whereby the widening of
120
governmental power is approved and glorified.

In addition, by preferring the will of the judges to that
of the people, the judiciary itself would remain the final
judge of its authority; while unconstitutional exercise of
power by the other branches of government would be subject

to judicial restraint, the only check upon the exercise of

judicial power could only be self-restraint. Finally, to the
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extent that canons of interpretation cannot provide for
their own interpretation, any conclusion, therefore, re-
mains a choice: when courts assume the power to sefttle the
ultimate criteria which confer upon them that power, the
question of how a constitution can confer authority to say
what the constitution is, is still left unanswered. All that
can be said is that
when courts settle previously unenvisaged questions
concerning the most fundamental constitutional rules,
they get their authority to decide them accepted
after the questions have arisen and the decisions have
been given. Here all that succeeds is success. (121)
To the extent that constitutions emanate from the people,
and as they and their representatives are therefore said to
be their best interpretors, control over the constitutionality
of laws is held to be precluded from jurisdiction by the
courts because of the political character of the controver-
sies involved. For even if courts refuse to decide issues of

constitutionality in cases involving “"political" questions,

the answer to what is a political question would in turn be

decided by the courts; hence, since "political” questions
suggest an improper dealing in political matters, until it
121
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clear which political activities are subject to judicial
122
control, "political questions" are question-begging.

As the entire nation, or the "legislator," are deemed
to act in conformity with the constitution, and, in so
doing, interpret it, judges must therefore not be superior
to parliament; since judges, too, have political opinions
which influence their manner of judgment, why should
interpretation by a tribunal be preferred to that of parlia-

123

ment, lest justice itself were to be politicized? For even
if a court of justice is more apt to make the exegesis of a
legal text, its superiority vanishes when it becomes a
question of how to interpret the constitution itself, since
that interpretution depends almost as much on the art of
politics as on the science of law. Conversely, the collabor-
ation of non-jurists in Swiss courts is based on the view that
jurisdiction requires not only knowlefge of all relevant law

24

but also a capacity of "common sense.”

There also remains the assertion that the power of

(22
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judicial control would weaken the position of both the
legislature and the executive. This suggestion, however,
remains directly opposed to the view which sees in the
potential value of judicial review...a possible in-
strument for use against legislative bodies too much
inclined to favor the demands of dangerous factions
within the body politic.(125)
In an attempt to straddle these positions, the power of
control in the hands of the Federal Court is deemed super~
fluous as the electorate in Switzerland has a direct means
of expressing its sovereign will. Conversely, even in
Switzerland o partial substitute for judicial review of the

laws of the central government is said to exist in the
126

popular referendum as a method of challenging national laws.
This explanation, however, remains very tenuous in that
judicial control would enable the Federal Tribunal to in-
validate even those laws which received the sovereign

127

electorate's approval ina referendum vote, apart from the
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fact that the legislature, in seeking to free itself from
popular tutelage, can withdraw national laws from the
referendum challenge by declaring them "urgent” or “"not
universally binding"; a subject matter which will be dealt
with in subsequent chapters.

By refuting the necessity of judicial control over the
acts of government in a constitutional democracy, the
following arguments are equally denied: popular rights are
better served if interpretation of the law is left to a
tribunal accustomed to weigh the intent of words and to
decide whether the people had kept within general prin-

128
ciples; or that with all their facilities for revision of the
constitution and for popular expression of the law, final
interpretation should be left to a calmer authority than a

129
national congress; or that the unhealthy omnipotence of
the Federal Assembly needs to be modified by judicial
control in order to fully guarantee fundamental rights under
130

the constitution. The implications of all these claims,

however, are held to lead to only one result: to politicize
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the judges in relation to their independence of spirit and
to their modes of nomination. For, so it is asked, has not
the example of ihe United States made clear that the
members of the Supreme Court, carefully selected by the
131
president, inflame public sentiments through their verdicts?
By the same token, the claim that the safeguarding of
legal limits to governmental power by an independent court
is not to advocate the enfeebling of that government itself,
or that the subjection of the legislature to the law does not
132
make it an inferior branch of the government, is met by
the objection that only the "constituent" is entitled to
pronounce itself on the constitutionality of laws; for, so
it is asked again, why should there be a constituent if one
133
were to allow the judge to supplant him?
Alternatively, if the power of decision is left to the
courts, and if democracy requires that such power be vested

only in elected officers of the government, then the case

against judicial control is strong indeed. Only if the court's

131
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selective action is part of an evolving policy, since
otherwise the judiciary's decisive power would be incon-
sistent with democracy itself, and only if constitution-
alism is defined as the application of the judicial method
134
to basic problems of government, could the controversy
between judicial review and democracy be solved by the
claim that only an unrestrained democracy and an arbitrary
judiciary conflict with each other.

In the final analysis, all of the foregoing arguments
can be reduced to two opposing schools of thought. There
are those who would ask, with John Marshall, "to what
purpose are powers limited ... if these limits may, at any

135
time, be passed by those intended to be restrained?" And
there are others who would reply that such interpretation
seeks to circumscribe the legislature, and that the constitu-

tion is not directed against the legislator any more than it is

against the judge; that it simply imposes regulations which

134
C.J. Friedrich, Constitutional Government and Democracy
(Boston, 1950), p.I17,

135
R.E. Cushman, Leading Constitutional Decisions

(New York, 1966), pp.327-8.




limit all governmental authorities, and, inasmuch as these

regulations must be interpreted, why should a small number

of judges be entitled to impose their interprefation upon a
136

large number of representatives?

The question who is to decide when the fundamental
law has been violated cannot simply be answered by asser-
ting that since constitutional provisions are equivalent to
faws, and since it is the duty of the courts to interpret
and to apply the laws, the courts must therefore interpret
the laws of the constitution. Conversely,

assertions that judicial duty is to apply the law are

not to the point if what is in issue is whether the law

of the constitution implicitly allots judgment in par-

ticular cases to the legislative body rather than to
the judiciary.(137)

As a decisive critique of Marshall made clear, arguments
in favor of judicial review take for granted the very thing
to be proved, and, as the construction of the constitution
belongs to the legislature, are therefore not the people

and their representatives entitled to judge the constitu-
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tionality of their own acts? Tothequestion, consequently,

"I beg to know upon what principle it can be contended

that any one department draws from the constitution greater

139

powers than another?," the answer must perforce remain a

choice.

The Swiss solution to the problem might most succinctly

be expressed in the assertion that

the notion that the executive could negative the deci-
sions of the legislature by veto is as foreign to Swiss
constitutional law as the idea that a tribunal could

refuse to apply them on grounds of unconstitutionality.(140)

As the absence of judicial review was a deliberate choice

in 1848, so, too, had that decision been upheld in 1874.

Although inspired by American institutions, Switzerland

never followed that example of the United States as the

political traditions of the two countries were too different.

like Hamilton and Marshall were in love more with

liberalism than with democracy; their counterparts in

141

Swtizerland were democrats before being liberals.

Cushman, loc.cit., p.335.

Haines, loc.cit., p.235.

e e

Rappard, loc.cit., p.50.

Aubert, loc.cit, p.123,



Despite several demands for an extension of judicial con-
trol during the 1920's and 1930's, and despite various
deliberations by the Society of Swiss Jurists according to
which the absence of judicial control hus been repeatedly
condemned,; judicial control in the present state of Swiss
law has remained circumscribed by article 113 of the
Federal Constitution. Read in conjunction with article 84
of the Law on Judicial Organization of 1943, the result is
that judicial control does not extend to federal regulations,
that no federal act can be attacked on grounds of its consti-
tutionality, that judicial review of federal legislation is
142
generally excluded.

In order to complete the synopsis of Swiss constitution-
alism, several brief commentaries on the Federal Tribunal
and the Swiss concept of Public Law pertain. As the Federal
Tribunal was to be, from its very beginning, a subordinate
branch of the government, all subsequent enlargements of its
competences continued to preclude the power of judicial
control over federal acts. Even though the Constitution of

1874 enhanced its dignity in that the Federal Tribunal was

142
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no longer to be controlled by any political organ and in
that the enlcfgemenf of its competences included cases

143
between cantons, it remained subordinate to the legisla-
ture. With a further broadening of its functions in relation
to procedural guarantees of individual rights and freedoms,
as well as through the increasing scope of the operations
by the central government (which, by superseding cantonal
laws and thereby adding to the body of federa! laws, are
seen to come under the cognizance of the Federal Tribunal),
the Federal Tribunal is regarded as being in a period of
transition. To the extent that the settlement of its functions

remains part of the struggle for and against centralization,
144
it may thereby become more independent of the legislature.
However, political traditions stand opposed to this inter-
pretation as a brief consideration of the Federal Tribunal's
administrative jurisdiction will show.
The Administrative Court, as a section of the Federal

Tribunal, was accorded greater authorities in that certain

classes of appeals in administrative law which formerly were

143
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taken up by the Federal Council were successively trans-
ferred to the Federal Tribunal. On the basis of this develop-
ment, administrative jurisdiction, by extending the judicial
method to problems of government, could well be said to be
145
an extension of constitutionalism itself, were it not for
the frequently voiced opinion that the possibilities for the
citizen to resist the arbitrary actions of the Federal Admin-
146

istration remain almost non-existent.

In an explanation of this apparent contradiction lies
the Swiss concept of administrative law itself . Inspired by
the tradition of the Roman Law, Swiss lawyers make a quali-
tative distinction between "public" and "private" law where-
by the former deals with the subordinate relationships of
citizens to the state and the latter with those of legal

147

persons of the same kind. This distinction, although rein-

forced by three theories (one of which, for example, .stipul-

ates that all mandatory rules are public law, while rules
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that may be varied by agreement are private), has been
148
disparaged for reasons of obscurity and ambiguity.

Concurringly, and to the extent that this boundary has
steadily restricted the private law area, and to the extent
that the "moving frontier of the law, between the legal
land of rights and the political land of interests" is said
to elude any precise definition, so, too, is the line between
private law and public law held to defy any sharp differ-

149
entiation.

The arguments for or against the distinction notwith=-
standing, public law, in Switzerland, is in turn divided
into two parts: state-law, and administrative law. Whereas
the former includes the organization of the state, voting
rights, as well as some constitutionally guaranteed freedoms,
administrative law comprises the relations and fields of

150
Church and state, citizenship, health, education, etc.

As a general rule, coses of administrative law come

under the cognizance of a political tribunal rather than of
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a judicial one, with the result that "much of what in Great

Britain would go to a court of law goes to a political - or
151
civil-service tribunal in Switzerland."

Conversely, administrative jurisdiction may include
extra-legal factors as
the Federal Council insures a different appraisal of
public policy than the Federal Tribunal particularly
because administrative disputes are entrusted to the
Federal Council by statute. (152)
In the matter of civil liberties, a subject to be pursued
in subsequent chapters, the Constitution of 1874 guaranteed
a certain number of fundamental rights and freedoms which,
although scrupulously maintained for the most part,‘need
equally to be evaluated in that context in wich they are
not protected by the Federal Tribunal from possible dimin-
ution by the Federal Assembly or by the Federal Council
both of which, in determining the constitutionality of their
own acts, remain, in certain situations, the ultimate g.uaran-

tors of civil liberties.

By way of conclusion, the Constitution of 1874 has been

151
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said to reflect three obvious shortcomings: that its provi-
sions are not arranged in any systematic order, that it
remains silent on some subjects whilst being excessively
detailed on others, and that some articles, more properly
pertaining to statutory law, continue to be included in it
in an ever more complicated conglomeration of constitutional
153

provisions.

If some written constitutions are indeed "to liberty what

154

a grammar is o language,” then, perhaps, a fourth short-
coming might be added: the Constitution's systemless con-
struction is complicated by a non-unified use of language.
Thus in the realm of the Federal Administration, for
example, the German word "Wesen" (essence, or substance),

can be deployed to augment the competence of the federal

government by absorbing into its vortex all that might fall

under "Postwesen,"” i.e., comprising all matters which

155 '
pertain to post .and/or mail. Alternatively, the same
153
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expression (e.g. Federal supervision) is occasionally
used to describe different things, while the same
thing(e.g. within the Federal competence alone) is
rendered by a number of different expressions (steht
dem Bund zu, ist Sache des Bundes, ist Bundessache)
without plan, and without consistency between the
French and the German texts. (156)

Summary

In any tentative evaluation of Swiss constitutionalism,
two initial propositions need to be made explicit. First,
constitutional provisions suffer from the same weakness of
all that can be expressed in human language; they are

157
likely to be obscure, ambiguous, or fallacious. Se€ond,
there remains the enduring problem of giving meaning in
the twentieth century to constitutional provisions which
were drafted long ago; the burden of these provisions, in-
158

herited from some "horse and buggy era” in the past,

reflects the present insufficiency of constitutional law.

Furthermore, as constitutional principles are general

156

Hughes, loc.cit. p.1.
157

Aubert, loc.cit., p.ll6.
158

Macllwain, loc.cit., p.3l.




85

ideas which do not decide concrete cases, any attempt at
defining the "literal” meaning of the constitution, a
synonym for "true intention," suffers not only from its
"ambiguous status of being associated historically with
159

narrow methods of gdjudication,"” but must also come to
terms with the apparent contradiction that whereas in formal
terms constitutional provisions are changed only by formal
amendment, in actual practice they have been modified by
ordinary laws. Thus whereas the wording of constitutional
provisions may have remained constant, their contents have
drastically changed. B

To the extent that constitutional questions are answered
on the bases of .the predilections of those who interpret
them as well as of the constitution itself, some major aspects
of modern constitutional history have been determined by the
broadening of the implied power of the Federal Council, by
the rise of the central government at the expense of the
cantons, by the uneven course of the legislative-executive

relations, and by the relationship of fundamental rights to

the notion of the public interest. Aseach modern crisis has

159
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accelerated the trend toward interventions by the central
government, and as the concentration of power in the
executive has been accompanied by a corresponding en-
croachment of civil liberties, the most noticeable change in
the evolution of Swiss constitutionalism might well be the
emphasis on the well-being of the greatest number in terms
of which the federal government, within the limits of its
constitutional attributions, can take all necessary measures
160
to safeguard the well-being of ithe country.

There remain two final propositions, both of which
might well speak for themselves. First, the suggestion that
the Federal Constitution should be entirely redrafted to

161
create a basic instrument more adapted to the times has
found a loud and clear echo in a recent call for o recasting
of the fundamental law through which Switzerland is to

162

regain her lost self-confidence. Second, the conviction
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that all power of the government must be kept within limits
by law needs to be reconciled with the assertion that
there is a tendency in Switzerland for the constitution
to follow in the wake of unconstitutional practice, de-

claring the stable door open long after the horse has
escaped. (163)

The Transformation of the Constitutional Framework

Important changes were to characterize the political system
of Switzerland during the period between 1866 and 1874,
although no further amendments were added to the text of
the Constitution of [848. As indicated in chapter one, the
objectives of liberal radicalism in politics and eco;\omics
had been defined as "the springs from which have since flown
the centralizing, the democratic, and anti-clerical tenden-
cies which characterize the subsequent constitutional evol-

164

ution." The push for a constitutional revision, therefore,
which existed already in 1866, was to become imperative in
the course of the following years.

On March 5, 1872, consequently, a draft constitution

of the Chambers was published which proposed a triple

163
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program of national unification, extension of popular rights,
and secularization. Returning for the most part to the re-
jected amendments of 1866, it added to these several articles
relating to the centralization of the army, unification of
civil and penal law, regulation of banknotes, creation of a
national minimum public school program, abolition of indem-
nities hitherto paid to the cantons for their loss of customs
duties and postal services, acknowledgement of a federal
competence pertaining to railways, initiative and optional
referendum in the realm of legislation, and the interdiction

165

of school and church activities to Jesuits. B

This draft constitution, however, was rejected in a
popular referendum on May 2. If, on the one hand, the vast
competences atiributed to the central government had alien-
ated the sympathies of all federalists, then the partisans of
further centralization, on the other hand, would have been
wrong to feel too greatly discouraged. The margin of both
popular votes as well as that of the cantons, relative to

their setback, was not overwhelming; the people, it appeared,

evidently were in favor of a revision, if only of a more
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acceptable one.

On January 3l, 1874, a totally revised Federal Constitution
was adopted by the two Chambers, and, submitted to a
popular referendum, it was accepted on May 29, 1874. In
its composition, the new Constitution had not changed. There
were still the same preamble, three chapters, and several
temporary provisions. Although the chapters had retained
their titles, there were now, instead of |i4 articles, |21
which were divided into: Chapter |, articles |-70; Chapter
1, articles 71-117; Chapter 111, articles 118-121. (Toady,
the Constitution consists of 123 articles and |l temporary
provisions).

tompared with the text of 1848, the new federal struc-
ture reflected the following characteristics: Switzerland
remained a federal state. Bicameralism did not undergo any
change, nor did the Federal Council, except that in gaining
certain governmental competences, it lost some jurisdiction-
al ones. The Federal Assembly lost some of its competences
to the profit of the Federal Council and the Federal Tribunal
which became permanent, more independent, and more power-

ful. In addition to the exclusive powers which the Federation

had been accorded in 1848 (in the field of international
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relations, public works, as well as the monopolies of post
and telegraph, coinage, and gunpowder), the competences
of the central government were further increased. It had
gained new powers in relation to: the military (articles
18-22); railways (article 26); private law (articles 53, 54,
and 64); hunting and fishing (article 25); water regulations
and forests (article 24); protection of factory workers
(article 34); issuing of banknotes, but without monopoly
(article 39); weights and measures (article 40); human and
animal epidemics, etc. In the field of finances, the indem-
nities for custom duties and postal services hitherto-paid to
the cantons were abolished; the federal treasury received
these incomes in their entirety and obtained, furthermore,
half of the revenues of a special tax collected by the can~-
tons for exemption of the military service (articles 18,42).
In the field of political and fundamental rights, the
freedom of settlement was further enlarged (articles 43 and
45), as was the right to vote (articles 66, 25); and the
catalogue of constitutional rights which, in 1848, had been

confined to the freedom of the press, association, petition
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and religious ceremonies, was enriched by two new articles:
freedom of conscience and belief (article 49), and freedom
of frade and industry (article 31). In addition, procedural
safeguards for individual rights and freedoms were improved
to the extent that Appeal in Public Law to the Federal
Tribunal (article 113) was now open to individuals against
the actions of cantonal governments. On the other hand, the
"confessional articles" (articles 50-52), remained a blow

to the freedom of worship. Finally, the procedure for con-
stitutional revision remained unchanged, and Switzerland
became a partially direct democracy inasmuch as the legis-

lative initiative and the popular election of the Federal
167
Council had been rejected.

By way of review, of the |14 articles of 1848 the total
revision of 1874 left 60 intact; it modified 40, abrogated
l4, and it added 2| new articles. Just as the revision mul-
tiplied the functions of the central government and rein-
forced individual rights, so it restricted ot once the func-

168

tions and rights of the cantons. Alternatively, the revision
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of 1874 supplemented rather than changed the work of 184§,
and although innovations in structure were few, the revi-

sion did introduce the federal legislative referendum; the

constitutional initiative was not introduced until 1891, nor
169
the optional referendum on treaties until 1921.

Numerous amendments were to modify the Swiss Federal
Constitution during the next 40 years until the outbreak of
the First World War, and although scme of ithe changes were
minute, they did have a significant effect.

By a law of May 18, 1879, orticle 65 was amended. In
1874 the central government had succeeded to abolish the
death penalty with the exception of the qualifying phrase

" In the wake of a series of particular-

"for political crimes.
ly odious murders, however, a popular demand for the re-
introduction of the death penalty in 1879 led the Assembly,
against the advice of the Federal Council, to submit an
amendment to popular vote. The amendment was accepted,
resulting in restored cantonal competence, and the Catholic

cantons reinfroduced the death penalty. The Swiss Penal

Code, however, abolishes it, and it can now only be imposed

169
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by military courts in "war-time" for political crimes
170
against the Confederation.

On October 25, 1885, article 3| was amended, and
another paragraph was added to article 32. As article 3l
of 1874 had the effect of abolishing the last vestiges of
mercantilism and corporatism, so article 32 voided can-
tonal laws controlling the trade in alcohol; the amendment
of article 31 and a new article 32(bis) of 1885 created the
federal monopoly in alcohol. The law of its application
dates from 1886,

On MWy 10, 1887, article 64 was amended. In the field
of "civil capacity of persons," the federal competence for
the protection of inventions was not included in the revision
of 1874, In 1887, and upon the initiative of the Federal
Council, the amendment was accepted in a popular refer-
endum,

Another paragraph was added to article 34 on October
26, 1890. Pursuing its social policies as inaugurated through

the adoption of article 34 in 874 in relation to protection

of employees in factories, the central government introduced
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insurance against accident and illness through article 34
(bis) which was accepted at a popular votation. The rele-
vant law of this insurance of 191l makes insurance obliga-
tory for certain classes of workers, and "delegates to the
Cantons the authority to make sickness insurance compul -

171
sory."

On July 5, 1891, changes were made in section |l of
the Constitution. The articles which were amended at that
time were 118, 119, 120, and 12l. The total revision of
1874 did not speak of "total" and "partial" revision. The
Federal Council, by calling attention to the fact that
partial revision through popular initiative had beenpart of
most cantonal constitutions, proposed the abrogation of
Chapter |1l of the Constitution. The whole of articles 121
and 122 date from 1891, and the expressions "partial" and

172
total" in articles 118,119, 120, and 123,
A few weeks later, on October 18, article 39 was

amended. The revision of 1874 had given the central govern-

ment the power to legislate in the matter of banknotes, pro-
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vided it neither created a monopoly nor made notes legal
tender. In 1891,
the Federal Assembly submitted with success a cunning-
ly worded amendment to the people ond the Cantons,
drafted so as to leave the question open whether the
bank was to be a private or o State bank, but estab-
lishing clearly a federal monopoly.(173)
On August 20, 1893, another paragraph was added to article
25. The rights of hunting and fishing, article 25, were
understood to remain cantonal competences subject, however,
to extensive federal restrictions. The popular initiative
article 25(bis), accepted in a subsequent popularreferendum,
was the first in a series of deplorable usages of the consti-
tutional right of initiative according to the newly revised
Chapter 11l of the Constitution. It demanded that animals
no longer be killed according to Jewish tradition. Since
cantonal legislation in this matter had been voided ous a
violation of article 50, it was necessary to pass the prohi-
174
bition in the form of a federal constitutional amendment.

On July I, 1897, article 24 was amended, and another

paragraph was added to article 69 on the same day. Federal

{73
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supervision over water power, article 24(bis), is inter-
preted to mean a concurrent power shared by the central
government and the cantons. The amendment of article 24
was only an improvement of the text of 1974, aiming hence-
forth at all water regulations and forests. On the basis of
this amendment, a Law of 1912 regulates all matters per-
taining to the forestry of the country. With regard to con-
cessions for water works, the article was again amended in
1956. Article 69 (infectious diseases), was enlarged by
another paragraph empowering the central government to
regulate upon trade in food products and household_goods
insofar as these might endanger life or health., The relevant
law dates from 1905, and is detailed in a subsequent or-
donnance of 1936,

Article 64 was amended on November |3, 1898. The
federal competence for the unification of civil law, anrficle
54, was accepted at the same time as article 64(bis); the
Confederation was authorized to legislate upon penal law.
This dual unification which had been foreshadowed in 1872
enabled the central government to enact a Civil-and Penal

175
Code in 1907 and 1937 respectively.
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On November 23, 1902, another paragraph was added to
article 27. In order to assure the effective application of
article 27 (education), the central government, by seeking
to live up to its newly assumed responsibilities, embarked
upon a politics of subsidies. The last paragraph of article
27, calling for "necessary measures” in relation to cantonal
obligations
appears to mean that the Confederation has some duty
to see that the provisions of the Article are enforced,
that public primary education is in fact available,
adequate, obligatory, free, and secular.(176)
The additional paragraph, article 27(bis), was accepted to
help the cantons "fulfill their obligations.” Since *organ—
ization of primary schools remains a cantonal matter, however,
and since it is not clear what is to be understood by such
terms % "adequate", article 27 is to be read in conjunction
with a relevant Law of 1903 and of 1940, as well as with a
further amendment of the article in 1965, in order to de-
termine the given cantonal competence from federal regula-
tions with respect to the matter of education.

On March 19, 1905, article 64 was again amended. The

federal competence for the protection of inventions included
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in the amendment of 1887 had become inconsistent with the
international obligations Switzerland had meanwhile assumed.
In 1905 the present wording was accepted which provided for
the protection of inventions applicable to inudustry, in-
cluding designs and models, such that patent rights could
henceforth be protected like copy rights.

On July 5, 1908, article 31 was amended, and another
paragraph was added to articles 32 and 34. When the evils
of alcoholism reached alarming proportions, there followed
a growing public demand for an initiative to amend article
3l prohibiting the manufacture and sale of distilled-drinks
in conformity with article 32 (bis, ter, and quater), the
"Schnapps”-articles, which called for the prohibition of
manufacture, import, transport, sale, or holding for sale,
of absinth throughout the country. Article 34(ter), by
establishing uniform provisions for arts and crafts, enabled
the Confederation to extend the protection of factory workers
to employees in commerce and handicrafts. On the basis of
a further amendment of this article in 1947, professional
organizations and all labor contracts were subsequently

regulated by the pertinent Laws of 1963 and 1964 ( the Swiss
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Labor Act), respectively.

A few weeks later, on October 25, 1908, another para-
graph was added to article 24. |n conjunction with a so-
called "conservative patriotism" in the early years of this
century, article 24 is an example of a protectionist move-
ment. In order to prevent exportation of energy, the move-
ment for public ownership of water power, initiated in
1891, found in article 24 its present wording; water power

178
is under the protection of the Confederation. Legislation
under this article was not passed until the enactment of
its reltevant Law in 1916, -

Articles 31 and 69 were again amended on May4, 1913.
Both amendments concerned sanitary regulations. The revi-
sion of 1874 had accorded to the central government the
competence to take measures against human and animal epi-
demics; the text of 19213 speaks of infectious diseases, very
widespread, or particularly dangerous. A further extension

of federal powers in this field was reflected in a pertinent
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Law of 1928 dealing with tuberculosis and cretinism.

To review the period prior to the outbreak of the First
World War, the following were the most significant changes:
There was a distinct tendency from indirect to direct demo-
cracy. The federal legislative referendum was introduced in
i874. In 1891 the institution of the constitutional popular
initiative was firmly entrenched. Equally decisive were the
clauses which continued the trend toward state intervention
in the entire life of the nation. Apart from popular partici-
pation in federal legisiation, the unification of both weights
and measures, and of civil and penal law, the creation of a
national school system in primary education, the provisions
for security and welfare of the working population, and the
desire to increase national production and prosperity had all
led to the establishment of several federal monopolies. The
result of this was that when the central government took
over the transport system, a considerable part of the economy
was nationalized, and the rights of state ownership had been

179
greatly advanced.

1914-1918. Although the neutrality of Switzerland was

(79
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strictly maintained throughout the First World War, the
effects were nevertheless clearly revealed in its constitu-
tional and political system. Two characteristic tendencies
were the increase of the powers of the federal government
at the expense of the cantons, and the growth of executive
power at the expense of the legislature. The specific
constitutional changes were the following.

On October 25, 1914, article 103 was amended.,, and a
new paragraph was added to article 114. Since administrative
jurisdiction had not been accorded a special status in 1874,
recourse against the federal administration had been possible
only through the government. In order to fill this gap, article
[14(bis) was inserted into the Constitution which foresaw the
creation of an independent Administrative Court, as part of
the Federal Tribunal. The law which gave effect to the
amendment was that of 1928; this in turn was repealed by the
present Law on Judicial Organization, passed in 1943. At
the same time the Federal Council recommended a revision
of article 103 which established the departmental system,
as well as the right to delegate authority to subordinate
branches of the departments; regulations pertaining to this

mafter are contained in a Law of |914.
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On October 13, 1918, article 73 was amended. Concerning
the election of nationa! councilors, it dealt with the tran-
sition from majority voting to that of Proportional Rezpresen-
tation which, since 1888, had taken root in several cantons.
As the end of the First World War haod been characterized
by a strong thrust of Socialism as well as by a division in
the radical ranks, the success of the initiative for Propor-
tional Representation was foreseeable. Elections for the
National Council follow the principle of proportionality
according to the constitutional revisions of article 37 of
October 13, 1918, and Avugust 10, 1919, -

1919-1939. Still another paragraph was added to article
24 on May 4, 1919. The revision of article 24(ter), "legis-
lation upon navigation is o federal matter”, settles the doubt
as to the competence in this field. This innovation appeared
justified in view of the progress and prospects of navigation
on rivers and lakes, as well as by the possible problems,
inter-cantonal and international, which this progress might
entail.

Article 35 was amended on March 21, 1920. Originally

intended to favor a distinctively Protestant morality, the
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article on gaming houses has since been amended twice in
1920 and 1928. The revision of 1920 proved unsatisfactory

to both the opponents of gambling, who thought it not
sufficiently rigorous, as well as to those who considered it
indispensable to tourism. The result of the second amendment
was that the cantons could forbid, in the name of "public

' games which the federal government

order and decency,'
tolerates.

On May 16, 1920, a law was enacted which established
Switzerland's membership in the League of Nations. When
the question arose of seeking admission to the League, a
cautiously worded arrete was submitted for popular approval.
The double

precaution of entering the League while expressly re-

serving nevtrality and of submitting the project to a

constitutional referendum on the grounds that neutral-

ity was being imperiled, was nearly, but not quite, in-

sufficient to reassure the voters. (180)

This constitutional clause was voided in 1946,
Article 89 was amended on January 30, 1921, Concerning

ratification by the Federal Council of international treaties

which "for an undetermined period or for more than 15 years

180
Hughes, loc.cit., p.%94.
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shall be submitted to the people,"” this amendment has re-
mained such indeterminate a criterion of duration that the
most important political and economic decisions are removed
from the referendum challenge by the people. Nevertheless,
the amendment reflected the will of the people to extend
to foreign affairs their rights of direct participation in the
legislative process which the total revisionof 1874 had al-
ready accorded to them in internal matters.

Two more paragraphs were added to article 37 on May
22, 1921. The federal government's supervision over roads
and bridges was extended to regulations concerning.cars and
cycles, article 37 (bis), as well as to legislation of aerial
navigation, article 37(ter). Both amendments reflected pre-
viously existing demands; the motives were prompted by
internal necessities as well as by growing international
travel. In contrast to articles 37 and 37(bis, article 37(ter)
is an exclusively federal matter; the powers of legislation
may not be delegated to the cantons, nor may federal
legislation be executed by them.

A third paragraph was added to article 69 on October

25, 1925, Considered to be another example of the "new
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patriotism," article 69(ter) reflected one of the after -
effects of the First World War: the enactment of urgent
regulations during the war to control the entry of foreign-
ers. Legislation concerning entry, exit, temporary
residence, and conduct of foreigners was revised by rele-
vant Laws in 193] and 1948 respectively.

A fourth paragraph was added to article 34 and a third
amendment to article 4] on December 6, 1925, Social legis-
lation had made its entry with a series of innovative
measures in 1890: article 34(bis) had given the central
government the power to legislate insurance against acci-
dents and illness. In the revision of 1925, the central
government was charged with the introduction of insurance
against old age and widowhood, article 34(quater). The
federal law introducing the insurance was challenged to
a referendum and rejected in 193l; another project was
accepted on July 6, 1947, on the same day of voting for

181
the "economic articles.” Article 41 (bis), income from

stamp duties, had given the central government a new source

of income permanently; in 1925 the Confederation got two

18l
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new taxes: articles 34(quater) and 4!(ter), to tax tobacco.

On May 1|5, 1927, article 30 was amended. After 1848
federal income from customs was used to compensate the
cantons for the sources of income they had lost. The present
article represents the decision of 1874 to abolish this
compensation, with the exception of payments to four can-
tons charged with the upkeep of international mountain

182
passes.

Article 44 was amended on May 20, 1928. Improved
communications had led to such an influx of foreigners that
their increasing number after the census of 1910 appeared
to be a national danger. Of the possible remedies, that of
curbing immigration, or of facilitating naturalization, the
latter was chosen. Since 1874 the Confederation had already
received some powers in this matter, as reflected in the Laws
of 1876 and 1903. But with the revision of 1928, combined
with that of 1898 relating to civil law, the central govern-
ment gained the capacity to regulate absolutely all that

concerned the acquisition or the loss of Swiss nationality.

182
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This vast competence was put into effect through a perti-
183
nent Law of 1952,

Another paragraph was added to article 23 on March 3,
1929, In 1915 a federal monopoly of corn was introduced by
an arrete of the Federal Council under war-time Full Powers
which was replaced by a subsequent arrete guaranteeing
government purchase at a fixed price. The arrete was de-

clared '

'urgent" to withdraw it from challenge to a referen-

dum by the people. In 1926 the Federal Assembly submitted

a constitutional amendment making a cereal monopoly legal;

the amendment was rejected. Notwithstanding this, the

central government continued its subsidy of corn growing by

urgent arretes until acceptance of the present revised article

in 1929. The arrete prescribes control and subsidy, but not

monopoly. In 1939 a monopoly was reintroduced, "provision-
184

ally,” which remained in effect until the late 1950's. Article

23 was one in a series of constitutional provisions which were

an infringement by federal authorities against article 31,

183
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185
freedom of trade and industry.

On April 6, 1930, articles 3l and 32 were amended. A re-
vision of the regulations of alcohol was effected through
the amendment of articles 3l and 32(bis), as well as through
the introduction of the new article 32(quater). All deal with
measures designed to protect public health against abuse of
spirituous liquors, distilled or undistilled.

Article 12 was amended on February 8, 193l. The posi-
tion of this article in the Constitution immediately after

'article Il, re-

the prohibition of "military capitulations,’
veals its historic origin. The receipt of pensions and

bribes from foreign sovereigns was one of the important
industries of the primitive Alpine communities. The severity
of this article, increased in 193], encompasses all author-
ities and servants, civil and military, of both the Confeder-
ation and the cantons. Honorary and "other doctorates are
not included in this prohibition, since they are not conferred

186

by a foreign sovereign or state.”

On March 15, 1931, articles 72, 76, 76, and 103 were

Aubert, loc.cit., p.104.
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amended. Concerning article 72, the composition of the
National Council, the number of its members has varied.
In 1848 it was Il (one per 20000 inhabitants), 196 after
the census of 1950 (one per 24000). Today, the number is
fixed at 200 in accordance with the subsequent revision
of the article in 1962 and the law of its application of
March 8, 1953. Articles 76, 96, and 105 pertain to the
term of office for the National Council, the Federal Coun-
cil, and the Federal Chancellor. Until 193] the period of
election was three years; since then all are elected for
four years. -
Articles 41 and |15 were amended on February 20,1938,
Article 41, the federal monopoly of gunpowder, dates from
1848; it is one of the exceptions to the freedom of trade
and industry. The article in its present form dates from the
votation of 1938, "the motive being public security and the
control of an industry potentially onti—socio||.8"7 Article 116
concerns the national languages of Switzerland, Its amend-
ment in 1938 raised Romanche to a national language; how-

ever, German, French, and ltalian remain the official

languages of the Confederation. The only other reference to

187
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Swiss language federalism occurs in article 107, elections
to the Federal Tribunal. Here, according to the amendment
of 1938, the Federal Assembly "shall see that the three
official languages of the Confederation are represented
upon it."

On November 27, 1938, transitional provisions were
enacted which pertained to financial management. In 1933
the Federal Assembly passed an arrete levying a federal

direct tax, the "crisis offering," and granting the Federal

Council certain other taxing powers. The arrete of the
Assembly was declared urgent; a movement for adopting the
Constitution to the fait accompli resulted in acceptance of
188
the transitory provisions of 1938,
Article 89 was amended on January 22, 1939. Together
with article 92, it establishes the two Chamber system for
laws and arretes, and hence for constitutional revision (ar-

ticles 119 and 121). The words "universally binding"” have

given rise to much dispute. The legislative Councils them-

selves determine whether an arrete is to be furnished with

the "referendum clause," and thus submitted to challenge

188
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by the people, or whether it is to be withdrawn by being
labelled "urgent” or "not universally binding." The former
paragraph three of this article was replaced by article 89
(bis) on September Il, 1949, called the "lnitiative for the
Return to Direct Democracy"”, which was directed against
the practice of withdrawing federal arretes from the refer-
endum. The immediate effect of this article has been to add
to the Constitution a shifting group of "transitory" pro-
visions. Even though the effect of the urgency clause had
been profoundly modified through the constitutional pro-
vision of 1949, article 89 accords the parliament an excep-
tional legislative competence. For one year the Chambers
can do practically anything without recourse to the people;
i.e., according to article 89(bis Ill), federal arretes enac-
ted under the urgency procedure which in fact infringe upon
the Constitution must be sanctioned by the people during the
189

year following their promulgation.

On June 4, 1939, defense legislation was enacted. Also

enacted on the same day were legislative measures to combat

unemployment. On June 7, 1938, the Federal Council, in

169
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its message on the "strengthening of national defense and
the fighting against unemployment" expressed the anguish
of a government at bay; to cope with these vast projects
entailed expenses for which the federal government had
neither the financial resources nor the constitutional means
to procure them. Under the pressure of circumstances the
problem of a jurisdictional basis was resolved in favor of a
constitutional revision. Through the vote on June 4, 1939,
the federal government was granted, among other sources of
income, further direct taxation.

1939-1945. As during the First World War, Switzerland
maintained its neutrality. Nonetheless, the war str;ngly
influenced the country's constitutional and political system.

On July 6, 1947, the "economic articles" were accepted:
3i(bis, ter, quater, quinquies); 32; and 34(ter). Since 1874
the various constitutional provisions had aimed at the in-
creased well-being of the individual accompanied by an
inevitable loss of his freedom. In the course of the First
World War, national security considerations joined forces

with those of social security which brought with them new

restrictions to the freedom of trade and industry. At the end
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of the war, new interventions were called for. Qn the one
hand, interest groups demanded protection against the
vicissitudes of economic life; on the other hand, belief in
the economic and social virtues of competition was shaken.
Faith in a new mission of the state took root: it was no
longer to limit itself only to the maintenance of the public
order, but, henceforth, to the protection of certain parti-
cular interests threatened by internal competition or by
international circumstances. Interventions multiplied in the
period up to the Second World War when the government,
conscious of a conflict between emergency legislation and
the Constitution, faced the necessity of a constitutional
I90
revision,

The revision of the "economic articles”" consisted of
slightly modifying articles 31 and 32(quater), profoundly
altering articles 32 and 34, abrogating ariicle six of the
fransitory provisions, and of introducing the new articles
31 bis, ter, quater, and quinquies. Article 34 conferred upon
the federal government an extended legislative competence

in relation to the freedom of work; by its letter C, paragraph

190
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I1, it declared legal the axtension of collective labor
agreaments, and thereby permitted later adoption of the

Swiss Labor Act. The economic articles largely extended

federal powers; by controlling the country's economic cir-

cumstances, it curtailed the liberties involved in local
191

freedom and constitutional rights. In addition, during the

first half of this century, the Constitution was enriched
by a certain number of transitory provisions. These laws
and arretes were adopted according to the formal constitu-
tional procedure, but because of their limited objectives,
192
they were not incorporated into the Constitution. Most of
these regulations pertaining to direct taxes, unemployment,
price controls, etc., became void after their stipulated
duration. Some, however, continued in existence. Thus the
provision for the protection of the family (article34, quin-
quies) of 1945 served as a basis for family allocations and
for subsidies for housing construction in a Law of 1965. With

respect to taxes, those on tobacco, beer, and sales, for

exumple, had been created by means of urgent arretes. They

(91
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were continued by means of additional constitutional
clauses, and were finally incorporated into article 41 of
today.

In the field of federal finances, where the steady in-
creases in the costs of government entail the concomitant
problems of finding additional revenues, "unconstitution-
ality and living from hand to mouth have become an insti-

193
tution of Swiss public life." Just as the lack of co-ordin-
ation has resulted in a practice of promulgating "temporary"
ordinnances which frequently are sanctioned for further use,
so in 1963 the presently existing financial arrangements
194
were accepted; they are to remain in effect until 1975.

To the extent that article 34(bis, ter, quater, and
quinquies) provided the foundation upon which the ever-
growing realm of social insurance and the Swiss Labor Act
were based, a new freedom, the right to work, has so far
been rejected, Although incorporated into several other

European constitutions and deemed essential to all free

citizens to maintain their self-respect, the proposition that

193

194
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"everybody has the duty to work and the right to obtain
employment"” has been interpreted as being tantamount to
195
the socialization of the economy. On the assumption that
the state must provide for employment, if would have to
dispose of all available sources for employment and hence
direct the economy of the country. Equally as controversial
as the right to obtain employment is the "duty" to work;
on the assumption that everyone has an obligation to work,
the possibility of forced labor cannot be ruled out.
Finally, in 1971 several trade unions submitted an
initiative by calling for yet another amendment to article
34 with respect to the "co-determination of workers" (con-
sultation at plant level), as a "counter-balance to the con-
centration of corporate power resulting from the continuous
196
process of mergers." As of today, however, employers have
opposed the co-determination initiative.
By way of review of the constitutional evolution since

1945, from 1874 to 1967 forty partial revisions have enlarged

federal competences, particularly in the social and economic

[95
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196
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197
fields. By another count, partial revisions in the period
from 1874 to 1965 took place every fourteen months, where-
by three-quarters of them resulted in enlargements of federal
competences; and the trend to burden the federal govern-

198
ment with ever more tasks continues.

Consequently, and just as cinemas (article 27, ter, of
[958 and its pertinent Law of 1962) as well as radio and
television (based on article 3%, and their laws of applica-
tion of 1952 and 1955) are operated occording to guidelines

"within the interest of the state,"” so their growing import-

ance enhances and stregthens the "cultural politics_of the

199

state."” Furthermore, and inasmuch as new or extended
federal competences comprised new amendments in the fields
of pipelines (article 26, bis, and its pertinent Laws of |96l
and 1953), water pollution (article 24, quater, of 1953 and
its Law of 1955), traffic and roads (article 36, bis, of 1958
and its Law of 1960), protection of monuments, fauna and
flora (article 24, sexies, of 1957, Law of 1966), atomic

energy (article 24, quinquies, of 1957, Law of 1959), the

instruments of government have clearly become the means

oy~ T T -
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198
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for the conscious introduction of social change, conform
to the spirit of the twin victories of democracy and tech-
nology.

In that very process, the fundamental law of the zountry
appears to have become an almost unworkable agglomeration
of constitutional provisions, transitory clauses, ordonnances,
arretes, and laws. As a result, the idea of a total revision
of the Constitution seems imminent. As reflected in the
"motions" of Obrecht and Durrenmatt of 1965 and 1965, the

200
feasibility of such a revision is under consideration. At the
very least, a revision of all constitutional provisions per-
taining to the organization of the federal administration as

201
proposed in 1967 appears imperative.

Although the few remaining thistles (women suffrage and
the "confessional articles") have been removed from the
bouquet of constitutional rights in 1971 and 1973 respective-
ly, the demand to cast the Constitution into a new mold
through which alone Switzerland is to regain her self-

202

respect appears to find ever more general acceptance.

200
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Swiss Federalism: An Overview

With the growth of economic and social problems that
appear to require national actions for their solutions, the
question whether the member states, and not the central
state, of a federal government, cun survive as constitution-
ally autonomous entities might well characterize a decisive
problem in any commentary on modern constitutional deve-
lopment, For inasmuch as federation can be said to unite
without destroying the selves that are uniting, or that the
federalizing process is meant to organize cooperation which,
on its higher levels, is linked to constitutionalism because

203
it presupposes the rule of law and the sanctity of contracts,
the ever-widening sphere of the central government's acti-
vities and interventions in the entire life of nations has
determined the evolution of federalism in such a way that
the federated units have been reduced to mere shadows of
their former selves.

In its relation to constitutionalism, u federal govern-
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mental structure seeks to establish a spatial or territorial,
as distinguished from a functional, division of powers. As
o restraint upon any undue concentration of powers, this
geographical partitioning is deemed more effective than a
functional division as the latter can be more easily ren-
dered ineffective by extra-constitutional operations such
as the activities of political parties or organized interest

204
groups. The claim, therefore, that the only true federal-
ism is geographical, appears to be confirmed Sy the follow-
ing example. To the extent that the Swiss central govern-
ment relies on the power of certain private groups and
economic associations by either seeking their advice or by
delegating certain responsibilities to them, a new form of
decentralization has come into existence through which the
"one and the many" are combined in such a way as to better
preserve the autonomy of the separate parts,

This new "functional" or "professional” federalism,
however, is a dangerously vague concept. As exemplified
in several recent studies, it shows similarities with corpor-

atism and syndicalism in that the public activities of these

———— P ———
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interest groups have actually accentuated the trend toward
centralization: the most important decisions which are
taken in Zurich exclude the French-speaking minority which
is concentrated in Bern; the latter, as regards the federal
administration of the country, is therefore hardly represen-
205
ted at the apex of the political-economic hierarchy.
Federalism, furthermore, is said to be best suited for
those countries in which values, interests, and beliefs lead
to stable patterns of commonly shared objectives such that
pzople have enough interests to act through a central
government while the constituent units remain self-govern-
ing for certain purposes. From this point of view, federalism
constitutes a political attitude which, o1 the one hand, re-
flects a desire for mutual aid between meinber states that are
sufficiently similar to make association possible, and which
mirrors, on the other hand, sufficient fear of uniformity
such tha* the federated units will stubbornly strive to pre-
serve their distinctive character. It follows that a federal
union is condemned "o fail when it wan's to embrace too

heterogeneous a given number of parts; to develop harmon -
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iously, the member states must be of comparable dimensions
and must exhibit similar ideas on a certain number of
fundamental points, such as the form of government and the
role of the state in the economy as well as in the lives of
206
individuals. Consequently, and inasmuch as a certain diver-
sity is said to justify the existence of internal frontiers, the
2ssence of federalism appears to lie in the economic, social,
political, and cultural forces of society itself. As these
considerations reflect historical traditions without which all
division would remain artificial, and as these traditions are,
simultaneously, causes for fellowship and singularity, they
constitute a loyalty to a federalism of two native lands, to
207

both the inclusive and exclusive community.

The foregoing observations, however, remain subject to
a number of objections. First, the founders of the Constitu-
tion might well have been aware that a certain homogeneity
of the cantons was indispensable for the funztioning of the

Swiss Confederation. At that time, emphasis was placed on

constitutional law: the Constitution demanded only

206
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that the cantons, as stipulated in article 6, were to be
organized in accordance with republican-democratic
principles. Today, however, the serious student of feder-
alism must demand, apart from its constitutional aspects,

a certain socio-economic and administrative homogeneity
of the cantons lest he betray the basic federal idea that no
single member state be powerful enough to dominate the

208
others.

Second, and in reference to the alleged justification
of internal frontiers as based upon the proposition that
where diversities are pronounced, decentralization is ine-
vitable, it must be recognized that

the boundaries of the constituent units within a federal

system become fixed usually before the future patierns

of life are fully revealed; the long-run outcome is like-

ly to be uncertain always. (209)

As a result, and in view of recent developments, there have

been attempts to infuse traditional concepts of federalism

with new life in demands for radical re-partitionings of

208
P. Bischofberger et al. Verwaltung im Umbruch
(Bern, 1972), p.42,

209
A.W. Macmahon, Administering Federalism in a Democracy

b ot i e th b e e am oo g

(New York, 1972), p.i2.




124

federal-state relationships and their concomitant competen-
ces on an infercantonal level through the creation of regions
or provinces.

Though consistent with the spirit of federalism, any re-
casting of state areas, however, still confronts the dilemma
that whereas a given number of regions could each be more
varied and consequently more independent of support from
the central government than existing states with their un-
even needs and financial resources, the resultant mixture
of prevailing elements might be even less suited for a coher-

210
ent kind of self-expression. Moreover, cantonal fusions
remain, theoretically, unacceptable: if one were allowed to
take place, so would have to be all possible others, with
the result that one day there might be only one canton and
211
hence the end of federalism.

From the perspective of a political contrivance, the

federal state aims at a reconciliation of national unity and

power with the preservation of "states' rights," and, in its

210
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developed form, is said to be marked by three character-
istics: the supremacy of the constitution, the division of
powers between levels of government, and a supreme

212
arbiter to settle disputes between the latter.

Accordingly, the distribution of functions which,
theoretically, can be changed only through a revision of
the constitution, reflects an intimate interlacing of rela-
tionships and compeatences which involve a definition of
rights and duties as part of a cooperative whole. This rela-
tionship of mutual responsibility, however, remains determ-
ined by two decisive facts. First, it must be recognized
that from the standpoint of survival the need is to protect
the supremacy of the central government, and, second, that
the safeguarding of the constituent governments involves a
distribution of functions which is not delimited in advance
but remains, rather, dependent upon cycles of centralizing

213

currents,

The claim, consequently, that the only guarantee for

212
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whatever distribution of functions there is remains the
constitution which determines the political structure as
214
a whole, entails examination of the so-called delegated,
residual, or implied powers through which the central
government can in reality influence its constituent govern-
ments without touching the formal structure of the consti-
tution.

To the extent that constitutional provisions delimit the
competences of the different levels of government, article
3 of the Swiss Constitution is one of the most difficult to
interpret. While delimiting, with certain restrictions, the
delegated powers of the federal government, te cantons
retain all others, i.e., "residual" competences. This word-
ing has proved an unreliable guide to the actual powers of
the cantons. Since a federal competence does not supersede
a cantonal one until it is actually made use of by the:

215

central government, emphasis on constitutional provisions

which seek to buttress the states' rights ideology remains

214
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ineffective in view of the so-called elastic clause which,

in an analogy with the tenth amendment of the American
Tonstitution, is interpreted in such a way that all powers
are retained oy the states which have not yet been surren-
dered. Since article 3 of the Federal Constitution has led
not only to an extension of national legislative but also of
iudicial and administrative powers over those of the cantons,
the doctrine of implied powers as derived from a broad in-
terpretation of the constitution is also a feature of Swiss

216

constitutional law, contary commentaries notwithstanding.

"ends-means" classification

As based on the so-called
of reasoning, the doctrine, by seeking to expand the limits
of national authority, proposes that those powers which are

'to the exercise of

"proper", "necessary," or "conducive'
any express power are equally consistent with the scope of
the Constitution in the execution of laws by federal author-
ities. Thus apart from the fact that the powers granted to
either one of the two levels of government are not necessar-

ily exclusively enjoyed by either since the concept of

"concurrent powers" blurs the line between the two levels

216
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of competences, the doctrine of implied powers remains a
subsidiary constitutional principle not always consistent
with federalism:
the ideas of federalism and implied powers constitute
a pair of rival constitutional principles which are in
more or less opposition to each other. (217)
Cn the basis of the foregoing considerations, the concept

of "sovereign"

federated units has equally been called into
question. As Swiss opinion in general does not consider the
Constitution to be a contract but a law, it is maintained
that the claim that the cantons are sovereign stands or falls
218
with the claim that the Constitution is @ contract. Alter-
natively, it has also been asserted that no sovereign can be
discovered in the federal system since instead of being
directed by a sovereign power, a constitutional system rests
219

upon the constituent power.

Apart from the fact that "sovereignty" remains a tela-

tional concept which does not say very much about the scope

and content of given competences without examination in

—
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fact, increasing cantonal dependence upon the central
government which through successive constitutional revi-
sions has progressively diminished the power of its consti-
tuent units, can hardly be contested.

The question whether the cantons are "sovereign" as
expressed in articles 3 and 5 of the Federal Constitution
has been answered by the claim that the words "sovereignty"

' have become irrelevant in being no longer

and "sovereign'
appropriate to the realities of our time and that, therefore,
the words should read "competence" and "competent" if
these teims are understood to express the right to judge a
220

given cause. The word "sovereignty" consequently, remains
at best either a verbal concession to cantonal sensitiveness
or a concession to those who formerly might have opposed the
establishment of the federal union.

In much the same way as the concept of sovereignty is
held to have become irrelevant

in the face of three phenomena of the modern world -

political democracy, federalism, and public law as

represented in welfare legislation (221),

so it is also held to be presumptuous to emphasize the

2290
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sovereign role which the cantons allegedly play in the re-
vision of the Federal Constitution. As it can be revised
by majority vote, one can say that some cantons together
participate in the sovereign characzter of the Confederation,
222

but not that one canton alone is sovereign.

These considerations notwithstanding, endeavors to
"raise”" the status of the cantons have been based on the
following, and rather ingeneous, construction. There is,

accordingly, a central state with certain delegated powers

on the one hand, and there are, and on the same level, a

given number of member states with certain other competen-
ces. As sovereignty belongs to a "total" state alone, com-
posed of both the central state and the member states, the
latter, without being, properly speaking, sovereign, can
yet partake in the sovereign essence of the total state,
However, as the total state would appear to manifest its
existence at the occasion of a constitutional revision only,
whilst in all other instances no distinction could be drawn
between it and the central state, the differentiation remains

223

at best very tenuous.

222
Auvbert, loc.cit. p,224.
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223
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The status of Swiss cantons, consequently, remains one of
competent, i.e., relatively autonomous, political commun-
ities. Yet because their competences are determined by
constitutional provisions, it must not be inferred that they
are therefore a creation of the Federal Constitution as
such interpretation would go against historical reality; the
cantons were in existence long before the establishment of
the present federal state. Furthermore, if the cantons were
merely the product of the federal legal order, the federal
constituent could abolish them. However, not one canton
224
can be suppressed against the will of its population.

From a comparative point of view, the essence of Swiss
federalism with its century-old cantonal loyalties has been
contrasted to that of the United States which is said to be

225
based on the undesirability of a unitary form of government.
This interpretation allegedly explains the emphasis in. America
on decentralization, while the Swiss state, built up from

below, emphasized cantonal independence. Swiss federalism,

therefore, is seen as the product of historical tradition which

224
Aubert, loc.cit., p.225.

———— e

225
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triumphed over racial, linguistic, religious, and political

differences on the one hand, and which preserved, on the

other, these differences in that they coincided with can-

tonal frontiers and an absence of a feeling of need for
226

assimilation into a more inclusive sphere.

However, Swiss moderation and common sense have
equally been accredited with restoring the balance between
local tradition and federal unity. This attitude of deep-
rooted respect for autonomy and diversity, as based on the
educational and political philosophy of Pestalozzi, aimed
not at the ideal of cantonal self-sufficiency; rather, the
people knew that their small country required a compensation

227
for the breadth of its supranational culture.

As the use of the word "federal" in its legal sense of
the term has been associated with an old tradition, modern
political developments and their concomitant administrative
relations, both vertical and horizontal, have rendered the

formalistic criteria of old largely insufficient for present-

day realities. If part of the traditional virtue has been the

o —— — s e

226
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endeavor to combine the one and the many, its structural
arrangements, while legal in essence, have become admin-
228
istrative in actual operations. Thus, whereas federalism
is not a fixed and static pattern but a process, preoccu-
pation with the pattern of power as separate, rather than
intertwined, had led the most authoritative exponents on
federalism to the conclusion that the system of the division
of powers between levels of government is such that each
government remains, within its own sphere, coordinate and
229

independent,

As previously discussed, however, "coordinated," in

the sense of "sovereign," and therefore by implication
equal in rank or importance, is hardly applicable to the
constituent governments in a federal state. Furthermore, the
essence or intensity of federalism has been said to vary
according to the following phenomena: constitutional re-
vision through various voting procedures; examination of the

constitutionality of laws by tribunals and their recognition

of implied powers of the central government; independent

228
Macmahon, loc.cit., p.3.
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229
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financial bases of constituent governments; the number ond

internal organization of political parties and pressure

groups, and, finally, according to the way in which the

relationship between the government and the parliament,

between the two houses of parliament, and between national
230

and local representatives, are established.

From the foregoing it is apparent that there are no two
federal states which are alike, or that a single definition
applicoble to all so-called federal states can be given.
Swiss federalism, therefore, remains one type among others
in which a certain degree of union coexists with a cerfain
degree of decentrulization; and, as the two frontiers cannot
be precisely established, it remains, if a definition be
necessary, at a point somewhere between total independence

231
and total unity.

To the extent that administrative relationships have
become the real cutting edge of federalism, the Swiss

example is said to be characterized by a highly pronounced

participation of the member states in the organs of the

23)
Aubert, loc.cit., p.203.
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Ibid., p.188.




federal government, as well as by the practice of canton-

al execution of federal laws which, as based upon a deep-

rooted propensity for decentralization and self -government,

has also been regarded as the only remedy for the perils
232

of undue centralization.

These claims have been confirmed in various interpre-
tations such that the federal state is characterized by the
participation of the member states in the formation of the

233
will of the central state, or that the most significant
trait of Swiss federalism is the cantons's intimate associa-

234

tion with the execution of federal laws. This associ_orion,
or the so-called great affair of Swiss federalism, by en-
tailing a redivision of legislative, administrative, judicial,
as well as of financial functions, was to lead to one of the
most lively debates in Swiss constitutional history. The
"great affair,” which centered essentially around the re-

form of federal finances, might most succinctly be summar-

ized by the following aphorism:"tell me the arrangement of

232
Tripp, loc.cit., p.99.
233

G. Sauser-Hall, Guide Politiqus Suisse
(Lausanne, 1947), p. 724,

234
Aubert, loz.cit., p.228,.
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your financial system, and | will tell you the nature of
235
your federalism."

Since the redistribution of wealth had become the
urgent problem of federalism, cantonal participation in
the central will and in the execution of federal laws
appeared to have given an answer to the question of how
to halt a continuous erosion of a structural arrangement
in which neatly parceled~out functions proved no longer a
bulwark against possible unconstitutional activities of the
Confederation., In the final analysis, however, this

' federalism, which was meant to calm the

"executory'
disturbing considerations of growing, centralizing tenden-
cies, was unable to prevent that the cantons were increa-
singly reduced to administrative subdivisions of the central
236
government,
Reexamination of old concepts in the light of new real-

ities were therefore to give rise in Switzerland to two new

formulations of federalism: cooperative and administrative.

235
Aubert, loc.cit., p.283.
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As the Confederation and the cantons seemed to have
understood that in treating each other as natural enemies
they hardly advanced matters of public concern, the tradi-
tion of competitive federalism was to be replaced by that
237

of a more cooperative outlook. This new spirit, in seeking
to restore the by now "antiquated" federal school of
thought, expressed itself in such efforts as that of the New
Helvetic Society which, in 1965, launched a program aimed
at the creation of an institutional mechanism of coordin-
ation through which newly envisaged possibilities of co-
operation on the horizontal as well as on the vertical level
could be translated into a more realistic division of

238
competences.

A comprehensive presentation of this program is still
missing today, and the notion of cooperative federalism has
not as yet been translated into a doctrinal body, let alone
a precise legal mechanism. As a state of mind, however, and

in virtue of this new spirit, the transfer of a competence

to the central government is said to be often not any longer

237
Aubert, loc.cit., p.6l.

238
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resented as an impoverishment of the cantons, but viewed

as a better distribution of forces since the cantons remain

associated with the federal enterprise in both preparing
239

and executing it.

This optimistic interpretation, however, appears to
stand in need of reconciliation with the growing recogni-~
tion that the trend to burden the central government with
ever more tasks remains a danger to the structure of the
federa! state as prescribed in the Constitution, or that
cantonal competences remain intact as long as they are
not superseded by federal ones.

As regards the concept of administrative federalism
(another variation of the constitutional theme by leading
exponents of the federal state), it has similarly been de-
fined as the use of member states as agents for carrying out
national laws, and, in particular reference to Switzerland,

240
has been called "indirect federal administration." This

indirect process, furthermore, is said to be helped by a

highly developed personal union between the Federal

239
Aubert, _l_c?c.cif., p.65.

240
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Assembly and the local administrations, a phenomenon which,
plainly visible in the National Council, is even more pro-
nounced in the Council of States., Conversely, as similar
educational backgrounds of the officials at both levels
contribute to the cantons sharing in the framing of the laws
given them to administer, the "agency role” of the cantons
has been accredited with much influence in determining

241
what the federal laws shall be.

The concept of administrative federalism, however, has
met the following objections. Insofar as the delegation of
federal competences to the cantons, or the tasks which the
Confederation leaves to the execution of the cohfons, can
be said to constitute administrqtive federalism, it is held
possible that through this process the economic and admin-
istrative disparity among the cantons will be furthered
rather than reduced. Since the wealthy cantons are better
equipped to make use of, and derive optimal results from,
the "blkssings" of the central government, it is to be feared

that with ever more complex tasks the weakest cantons will

simply be unable to meet the challenges demanded of them

241
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with the result that under the cloak of a lush verbal
federalism a cultural and economic colonization of the
larger cantons over the backward ones cannot be ruled
2472

out.

Reforms rather than continued application of the
existing practice of federalism in its "indirect” admin-
istrative aspects have consequently been advocated in
demanding not only a reexamination of federal fiscal
arrangements aimed at equalizing cantonal disparities,
but also that the central government should increasingly
take the execution of its laws into its own hand, by fol-
lowing the example of the United States, or by gaining
greater influence over recruiting and training of cantonal
officers, and thereby over the cantonal apparatus, by

243
following the example of Germany.

The controversial reference to the United States not-
withstanding, the foregoing reflections have found their

echo in the platform of the Free Democratic Party of the

late 1960's which, among other things, deplores that

242
Bischofberger,'loc .cit., p.45.

243
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because of the demands of expediency, and following in
the wake of technology and industrialization, the limits
of communities and cantons are fransggssed in many areas
of public activity. It advocates, therefore, that the divi-
sion of competences should be reappraised in order to
eliminate the overlapping of functions, and that, for the
sake of Swiss liberalism a new concept of federalism be
created which includes the promotion of intercantonal and
244
regional cooperation.

In conclusion, @ number of propositions are offered
with the intent to corroborate the development of constitu-~
tionalism. Above all, federalism cannot be successfully
defended on the grounds that the tendency of a unitary
form of government points inevitably in the direction toward
political repression, nor that a division of constitutional
powers remains the best guarantee of political rights and
freedoms. Since increased economic interdependence as well
the modern media of communication appear fto lessen the

245

desirability of a federal form of government, by implication,

244
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therefore, a greater feeling of national community would
appear to point ir the direction of a unitary state. Second,
as the redistribution of wealth has become one of the most
characteristic phenomena of modern constitutional history,
federal finances, though channeled to cantons and com-
munities by means of revenue sharing and subsidies, are not
246
conducive to the sentiment of autonomy. Third, and to the
extent that a federal structure of government confronts
the problem of adjusting to the shifting requirements of an
industrial society, the mixing of populations, accelerated
through a greater freedom of settlement, has contributed
247
to the declining spirit of particularism. Fourth, as the
federal structure can no longer be said to exhibit a consti-
tutionally fixed division of powers with no overlaps, the
essence of federalism, as determined by centralizing currents,
appears to have become less a matter of legality and more

so a matter of national policy. Finally, inasmuch as the

transfer of many original cantonal functions to the central

PRI
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covernment has led to an unhealthy tension between a dull
ideal and a reality in terms of which federalism in Switzer-
land is revered as a monument of the past, the solution to
the problem of reestablishing a healthier division of com-
petences might well be dependent upon a total revision of

248
the Federal Constitution.

Centralizing tendencies in Historical Perspective

In the course of the past century, the political insti-
tutions of Switzerland underwent a fundamental change. Of
the three families occupying the federal building, the
central government, the people, and the cantons, the apart-
ments of the first two were modernized and enlarged at the

249
expense of the chambers of the third. This development,
which reflected a gradual shifting of individual loyalties
from the canton to the federal state was marked, es;eﬁfially,

by the acceptance of a new political philosophy in which

the purpose of the state was redefined from that of the

248
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249
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"nightwatchman” to that of the "protector of the public

welfare."

Although this change took place faster on the
federal level, its influences, by mirroring those modern
problems which arise from a gap between democracy and
250
efficiency, remained inescapable on the cantonal level
as well.
Concomitantly, the essential shift in the territorial
distribution of the population
over the last hundred years has therefore been the
substantial increase in the degree of urbanization,
together with its corollary, the dramatic decline
in the proportion of the population living in com~
munities with less than 2000 inhabitants.(251)
In conjunction with the trend toward state intervetion in
social and economic matters of local units, the result was
both a loss of importance of the cantons in relation to the
central government as well as a weakening of the federal
principle.

As late as the first half of the nineteenth century,

proud and independent cantons determined the political

250
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(Bern, 1972), p.127.
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[ife of Switzerland. As almost each of them possessed its
own currency as well as a small army, the setting up of
trade barriers, reinforced by the cantons' individual re-~
gulation of dues and customs, had not only confined them
to an almost insulated existence but had also hindered the
movement of goods and persons throughout the country at
both the cost of a national economy and the extension of
individual rights and freedoms.

Just as guilds and cantonal governments regulated all
social services, so also in foreign affairs each canton re-
flected a world of its own in which sentiments of local
autonomy, of traditional diversity, and of attachment to
historical liberties not only remained a safeguard ogainst
any imposed uniformity, but al:o proved a real obstacle in
the conduct of international relations because of a tena-
cious localism, if not selfish provincialism with its roots
in racial and religious prejudice. As nothing united them
but the will to defend their individual liberties, the can-
tons' unwillingness to sacrifice their independence for the
sake of unification was reflected in a network of alliances

which had kept them in a state of competition and rivalry.
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Swisspublic life and spirit, the proverbial narrowness of

which is said to reflect at once the topography and the

history of the country, appears always to have revolted

against the requirements of an all-embracing common
252

existence.

In the endeavor to reconcile a central political alle-
giance with the divergent racial and religious elements,
therefore, it was only natural that what had grown for cen-
turies within a "small circle"” should not make for easy
subordination towards a greater whole; it was the almost
revolutionary achievement of the forces of liberalism to
have awakened an expanded consciousness for a higher,

253
federal, level. Although the political will to unify was
in most essentials to prevail over fidelity to local habits,
Switzerland's sense of history is said to have remained that

254

of the cantons; it is localized, not national history.
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Accordingly, the sentiments in the original struggle for

freedom in the secluded valleys of the high Alps are

still held to pervade the whole of Swiss political life.

As these communities, which really were once sovereign,

had emphasized such virtues as self-reliance, devotion to

locality, as well as opposition to all innovation which

might disturb the traditional, these very characteristics

continue to remain resistant to absorption or to curtail-

255

ment by modern, national legislation. Conversely,
in spite of pressures toward a national investment
policy, a more comprehensive national road network,
nationally imposed sanctions against river pollution
.. (and) in spite of substantial federal subsidies,
the typical Swiss still considers himself a citizen,
first of a commune, then of a canton and only by vir-
tue of this, of Switzerland., (256)

Alternatively, and in the same valleys where the original

ideas of government are best preserved, and where the

different sections of the country were fortified by artificial

partitions made of jealosy and mistrust, modern methods of

255
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communication and “rancportation are said to have caused

these idiosyncracies largely to disappear with the result

that the still existing diversities in political institutions

remain worthy to be studied for their problems in political

257

psychology. These observations notwithstanding, the

freedom for which the cantons had fought was their own

cantonal independence, and the ensuing sense of history

was strengthened and perpetuated by the traditions, or
258

fictions, of republicanism,

In a state ethnologically as heterogeneous as Switzer-
land, political harmony was predicated on cantonal auton-
omy. Its curtailment through the necessary limitations in
the interests of security and prosperity for the whole coun-
try, therefore, made the problem of national unity not
simply a question of abstract states' rights against u growing
central power, but also involved such burning issues as

ideological prejudices and economic fears. Fortunately for

the national unity of the country, the boundaries between the

257
J.M.Vincent, Government in Switzerland
(New York, 1913), p.53. T
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confessional and linguistic groups cut across each other.
Thus although
modern Switzerland is characterized by great diversity
of economic, political, and cultural conditions, with
few exceptions these divisions overlap in such a com-

plex fashion that the cleavages are constantly neu-

tralized. They are attenuated by overlapping loyal=-
ties. (259)

Yet while the two major religions are fairly equally divi-
ded both on a national and 01 a cantonal basis, the large
cities are predominantly Protestant.

From a traditional point of view, it might well be
maintained that "although in a minority, Catholic Switzer~-
land is the real Switzerland(as) the rest wandered from the

260

folkways of their ancestors into worldly bypaths." However,
in the conflict between progress and reaction, tradition,
if not to perpetuate an odious routine of privileges, must

also be modified to make for a healthy development of

political and soczial institutions better adapted to the needs

259
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of the time. Conversely, one of the main purposes of
the Federal Constitution of 1848 and amended in 1874
was to break down these barriers... to create a truly
Swiss citizenship and to guarantee certain fundam-
ental rights to all Swiss of all creeds throughout the
whole country. (261)
Where communities do remain relatively independent today,
each attempt at centralization is of course viewed as un-
democratic or as an intervention into local self-admin-
istration., Or, where local governmental patterns do remain
rooted in ancient traditions, the obstinate determination of
the cantons to maintain their peculiarities, although in-
efficient from the point of view of an industrial society,
might well attest to the old ideal that the variety of their
ways of living was for the Swiss the guarantee of the supreme
262
values of personality.

Just as Swiss cantonal history has been described as 'the

battle between the love for local alliances and the desire

261 :
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263
for large-scale interest associations, so the observation
that material interests had not supplanted the ideal social
interests developed through centuries of common life was
soon to be modified by the recognition that economics as
a motive in politics had meant the obliteration of every
264

cherished national trait by anall-engulfing materialism.
The conflict between devotion to home rule and democracy
with economic interests, consequently, might best be
summarized by the observation that the

profound changes effected in 1848 were the constitu-

tional reaction to modified economic and political

conditions... to a broadening of both the market and

of the national consciousness. (265)
Against this background, and in the transition from a loose
confederacy to a federal union, Switzerland's history re-
vealed a republican tradition of half a millenary. If this

evolution, which was accomplished in little more than five

years in America, took more than five centuries in Switzer~-

263
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land, then it must equally be recognized that although

Switzerland obtained its federal government sixty years

later than the United States, it had five centuries of
266

prejudice to overcome.

Inasmuch as liberalism was the prevailing political
doctrine as well as the dominant social and economic creed
in 1848, the Constitution reflected a compromise between
a centralized state and sovereign cantons as clearly to be
witnessed in the composition of the Council of States, the

267
true guardian of cantonal traditions. Since the central
government compensated for cantonal inequalities by giving
each the same number of seats in the Council, this political
institution, in conjunction with the requirement that consti-
tutional amendments be submitted to the vote of the people
at large as well as to the majority of the cantons, was
deemed an effective safeguard against undue unification.

Yet if the cantons were therefore well equipped to defend

themselves against premature cenfralization in that the

266
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267
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" Council of States remained their citade! and the refer-
268
endum their buckler," then it can today also be admitted
that the constitutional referendum has never played the
role assigned to it; it has not protected the cantons against
269
the extension of the central powers.

Although the cantons had not been reduced to mere
administrative districts of the central government as they
remained their own masters in such fields as public educa-~
tion, administration of justice, and of taxation, the freedom
of the cantons had nevertheless been curtailed through the
establishment of federal monopolies:

after 1848, the pressure of economic and industrial

necessities soon led to the establishment of... large-

scale economic services (and) bureaucracy was born
when the Federation undertook these activities.(270)
While the political minority of the Catholic conservatives,

which had fought the growth of the detested bureaucratic

state, was now joined by the linguistic minority of the

268
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154

radical democratic French cantons which were roused by
the threat of Germanization, already the Swiss Civil War
had given the military as well as the constitutional verdict
over the autonomy of the cantons. It had left a heritage
of expanded federal powers never subsequently to be sur-
rendered. Just as in the American Civil War the Swiss
government made no secret of its sympathies for the nathern
states (with only a few conservatives supporting publicly
the cause of the South which recalled their own fight for
271
traditional, local, and rural democracy), so the exigen-
cies of a nascent Swiss industrial system called forth
adequate institutions and machinery in spite of ideological
objections,

To the extent that amendments to the Constitution in
1874 multiplied the functions of the federal state and the
individual rights of citizens, it suppressed at the same time
those of the cantons., Furthermore,

the growing sentiment of national unity promoted by in-

ternal migration and by the rapid development of inter-

cantonal trade led to the demand for the unification of
commercial, civil, and penal law. (272)

271
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Federal administrative powers had been growing rapidly,
especially through the creation of monopolies and institu-
tions for social insurance. As new working relationships
called for new regulations by the state, the working class
relied on state support against the demands of industry. The
provisions for security and welfare in factory work, as re-
flected in the revised Constitution of 1874, had the effect,
like most of the measures for centralization and unification,
to transfer to the federal government competences hitherto
reserved to the cantons. Concomitantly, the lower- and
middle-classes set the tone in public life by creating a new
form of Swiss life and intellectual outlook. Although nation-
alization of certain industries was a clear rejection of the
liberal principle of freedom in economic life,

with its measures of unification of the customs, weights

and measures, and the coinage, and with the statutory

freedom of settlement and occupation, the federal state

had provided industry with the elbow room it had so
long desired. (273)

Freedom of trade and industry was not guaranteed in 1848;
its introduction in 1874 had the effect of voiding a number

of cantonal laws. It remains "guaranteed in so far as it is

273
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restricted by the Constitution itself.,"

A further weakening of the forces of localism was tied
to the statutory freedom of settlement (article 45) and its
concomitant residence system. Through the increasing migra-
tory movements of Swiss into cantons other than those of
origin, people remained less willing to defend cantonal
prerogatives against the encroachments of the central govern-
ment, and, in fact, accentuated the centralizing current

275
by demanding measures for unification of school curricula.
Also, and inasmuch as the federal government does not as
yet administer or finance poor relief, public assistance to
the needy has so far remained a responsibility of the cantons,
a liability they would prefer to escape.

Just as even today the citizenship of a commune remains
the necessary preliminary of the citizenship of a canton and
hence of Switzerland, so a citizen's residence determines his
right to public assistance; poor relief is paid by the canton

of settlement when residence is temporary; when permanent,
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the canton of origin assumes the liability.

Tothe extent that membership in a canton depends on
membership in a community, these peculiarities are due
largely to methods emplo,ed in the sixteenth century in

277
order to eradicate vagrancy. Today, when one of the most
common type of inter-cantonal litigation concerns assist-
ance to the destitute, the needs of a mobile population
make uniformitiy a necessity. The pressures for unified
national legislation become particularly inescapable when
viewed in the light of different cantonal legislations over
the freedom of settlement and its attendant problems of
278

taxation as well as of the exercise of political rights.

The diversity of existing cantonal constitutions has
frequently been advanced as the most telling proof for a
certain independence of the cantons. The Swiss Constitution,

in its article 6, requires three conditions according to which

cantonal constitutions must (a) contain nothing contrary to

276
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the provisions of the Federal Constitution, (b) assure the
exercise of political rights according to Republican (re-
presentative or democratic) forms, and, (c) have been
accepted by the people and be susceptible to amendment
whenever the absolute majority of the citizens demand it.
Within these limitations, cantons are said to regulate their
internal affairs as freely and as stubbornly as they wish to.
Also, by enumerating the two forms of "republican" govern-
ment the Swiss are held to have effectively prevented any
disputes over the compatibility of direct democracy with a
republican form of government, as occurred in the United

279
States.

In religious matters, just as with respect to political
institutions, there is said to prevail a wide varjety in the
form of church government and in the actual amount of
personal liberty. Since the majority of the cantons support
their own "national™ churches by means of subsidies and
confer on them certain privileges that other churches do not

280

enjoy, religious worship, although regulated by uniform
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federal laws, pertains in its actual practical application
to the cantons, as each state, under given different systems,
gives expression to the particular needs of communities and
individuals.

With respect io cantonal types, today there remain five

' democracies which represent less than 3% of the

"pure’
total population; the other twenty cantonal constitutions
all possess representative institutions, supplemented by the

direct democratic devices of the referendum and the initia~-

tive. These pure democracies or Landsgemeinden have been

acclaimed as an extraordinary form of direct democracy in that
they remain, for some observers, an unequalled and inspiring
lesson in civic freedom and of devotion to the common

281
country. For others, they remain a fetish with which to

282

conjure up original Germanic institutions.

Since the people, theoretically, were to enact and to
administer all laws and regulations themselves, it was only

natural that with the increasing complexity of political life

representative councils and other corps of officials should

281
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have supplemented the vaunted ideals of the "open air"

democracies. Since the Landsgemeinde is simply not a

twentieth century institution, its uncertain future might

well depend on the question of how far democratic simpli-

city, under the impacts of modernity, will retire into the

283

recesses of the Alps; its survival, consequently, might

indeed only be guaranteed as a cherished reminder of the
2384

days gone by.

Inasmuch as the luxury of direct democracy had given
rise to Switzerland's political diversity, today there are
twenty-five federated member states, composed of nine-
teen cantons and six half-cantons. (The latters' position
does not differ from a whole canton as they have their own
constitutions and citizenships, although while each canton
is represented in the Council of States by two representatives,
each half canton is represented by only one).

Each canton entered into ever more tenuous relationships

with the central government as the federal powers increased,

especially in economic matters. This development paralleled

283
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the country's growing dependence on international trade
and slowly but steadily induced a change in concept of the
duty of the state from that of protector of liberty to that
of guurantor of the minimum conditions necessary to the
285
good life. Thus, just as the logic of democracy had led
the people to increase their demands on the state by calling
for the relief of poverty, the encouragement of production,
and the creation of prosperity, so
the causal relation between technical progress and
administrative centralization was indirect, but ob-
vious; technical progress engendered changed econ-
omic conditions, which in turn called for federal
intervention. (286)
The result was centralization, despite Switzerland's hesi-
tancy in openly recognizing the trend of a fully organized
bureaucracy upon which any industrial system depends.
This development, from the point of view of the consti-
tutional division of powers, is best characterized by some
brief observations of the more pertinent provisions in

question, According to article three of the Federal Consti-

tution, "cantons exercise all rights which are not trans-

285
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ferred to the Federal Government." The underlying prin-
ciple is that the cantons exercise all residual powers and
that, in the case of conflicting competences, the presump-
tion is in favor of the cantons. Thus the constitutional
lawyer may well emphasize that cantonal competence is the
rule and that each federal competence, and thus each ex~-
287

ception to the rule, requires a constitutional justification,
tHowever, and inasmuch as article three must be read in
conjunction with article two of the Transitory Provisions
("federal law breaks cantonal law"), the Federal Constitu-
tion proves

an unreliable guide to what is in the competence of the

cantons, for a federal competence does not supersede

a cantonal one until it is actually made use of. (288)
In this respect, diminution of cuntonal competences is par-
ticularly striking in cases where the cantons themselves had

glready legislated, for example, when cantonal civil codes

becceme null and void with the introduction of the Swiss

Civil Code in 912, But the restricting effect is equally real,

287
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although less visible and therefore politically more easily

acceptable, when the cantons have not yet legislated, as,

for example, in relation to novel realms such as the field

of atomic energy. Although here federal competences did

not supersede cantonal laws, nevertheless, cantonal com-
289

petences were thereby diminished.

Furthermore, as article three is one of the most diffi-
cult to interpret, the federal government enjoys implicit
powers or those competences which are necessary and proper

290

for the exercise of a given federal power. With respect
to "concurrent" powers, consequently, cantons retain pro-
visional competences which reflect, as it were, stages of
transition to the central government, Concurrent powers,
in the final analysis, are understood to mean that the
federal government can preempt them, whenever, and to

291
whichever extent, it wishes to do so.

As the foregoing explicit and implicit deductions and

rules apply not only to cantonal legislative but to executive
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Aubert, loc.cit., p.58.
290

Ibid., p.242.
291
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and administrative ones as well, it is obvious that no can-
tonal activity can escape the influence of article three.
Thus although the cantons have been given "primary" respon-
sibility in certain areas, and although the courts for crim-
inal as for civil law are cantonal in both their organization
and procedure, the courts, like all cantonal acts, remain
subject to the overriding principle of the supremacy of
292
federal law. Contrary to the observation, therefore, that
in the foreground of the division of powers stands the
execution of federal laws by legislative and administrative
bodies of the cantons, reflecting a deep~rooted trend for
293

decentralization and self-administration, the Federal Con-
stitution, in fact,

provides ample remedies for the central government if

the cantons infringe federal law, but none for the
cantons if the federation infringes cantonal competen~-

ces. (294)

According to article seven of the Federal Constitution,
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cantons have the right to conclude conventions among them-
selves upon matters of legislation, administration, and
justice. This provision which meets the need for federating
adjacent communities for effective joint action when the
constituent units are too small for handling needed social
services, was to give rise to a horizontal partitioning of
competences, or to the system of concordats in wich con-
295

cordat law prevails over cantonal law. However, as these
"treaties" between cantons must be in accordance with
federal law, here, too, federal censorship, analogous to
that under article six, pertains. Furthermore, control over
water courses as well as water pollution, for example, in-
volve interpretation of modern federal legisiation, Thus,
as the central government incrased its competences also in
the sphere of civil and criminal law, the formerly numerous
inter-cantonal treaties disappezored to the extent that

96

federal legislation replaced them.

Further diminutions of cantonal competences were effected

295
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through limitation of cantonal freedom in foreign policy
according to article 12 of the Federal Constitution, as well
as through interpretation of such constitutional provisions
as articles sixteen and eighty~five, which call for "federal
intervention" in cantonal affairs if these endanger the
security of the country, and for "federal execution" if a
canton deliberately fails to obey federal laws, respectively.
in the evolution of federalism, consequently, the divi-
sion of powers had apparenily the result that no appreciable
area of national life remains outside the sphere of federal
interferences, or that the federal government has at least
297
a supervisory function in all aspects of life. Federal super-
vision, however, is a rather vague conception, and, as the
expression is used in at least five different senses, its con-
nection with the two levels of government is characterized
by the following situations and relationships: where the
central government is alone competent (federal monopolies);
where the cantons are alone competent (direct local taxes);

where matters are legally controlled by the federation, but

297
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administered jointly; and where matters are ruled by federal

laws, but the administration and execution of which is left
298

to the cantons.

It is with respect to the last relationship that federal-
ism, in spite of the transfer of cantonal competences to the
central government, is still held to be flourishing, although
it must be realized that the idea of leaving legislation as
a whole to the federation and the execution thereof to the
cantons, is nowhere expressly stated in the fundamental

299
law of the country.

Prior to examination of the proposition that the cantons
to enjoy the important powers of execution and adjudication
of both cantonal and national laws, however, some brief
historical comments are in order as besides the political,
economic, and social factors which have promoted central-
ization, the issue of public finance has remained one of the
overwhelming problems in the constitutional history of the

country.

To the extent that the financial relationship between the

298
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federation and the cantons had been reversed in (874 in
that the central government now had revenues of its own
(the yield of customs duties), the separation of finances
between the two levels of government (the cantons retain-

ed Steuerhoheit or the power to levy direct local taxes)

was soon to make for confusion and to endanger the inde-
pendence of the cantons without satisfying the needs of the
300

federation. As a result, and as late as the 1960's, the

Swiss system of taxation, the outgrowth of a long histor-

ical tradition, was still deemed incapable of meeting the

urgent demands for a more efficient and rational arrange-
3ol

ment,

With the increasing scope of federal operations in ihe
li‘e of the whole nation, new tasks called for new expendi-
tures which in turn had to be matched by new revenues.
While the principle, according to which direct taxes are

reserved to the cantons, may count as a political principle

although it is nowhere established in the Constitution, the

300
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the First World War was to prove the weakness of the finan-
cial orrangement.’ Heavily indebted because of defense ex-
penditures, the federation, for the first time, levied a
direct tax in 1915,

The imposition of taxes by the Federal Council through
urgent arretes (thereby withdrawing them from challenge to
the referendum), was deemed temporary; after the crises of
wars and economic depressions the return to the historic
principle that the federation levy no direct taxes appeared
self understood. However, reliance by the federal author-
ities on grants of Full Powers for the levying of further
taxation was to continue; in 1953 the people accepted as
valid the existing financial regulations which are to remain

302
in effect until 1975, As the cantons today have become
public charges on the federal revenue, their growing finan-
cial dependence "remains exclusive of a true moral and

303

political independence.” The central government, there-
fore, through its fiscal policies (end thus by promoting

programs which it could not legally require short of a

302
Tschani, loc.cit., p.362,
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Rappard, Government, loc.cit., p.l19.




170

constitutional amendment), might well end up by superse-

ding the competences of the cantons in this matter as much

as it has succeeded to do so through legislation in other
304

fields.

In the existing fiscal arrangement, cantons receive

shares (parts, Anteile) according to a stipulated partition-

ing of the receipts from certain taxes and assessments,

subsidies (subventions, Beitrage), as well as reimbursements
3925
(remboursements, Vergutungen). |f the proposition that the

central government actually buys the agreement of lower
levels of government appears to dratic, the viability of
present day Swiss federalism, nevertheless, is surely depen-
dent on the flexibility of certain fiscal relationships. The
flow of money to the cantons and communities, parficularly
with respect to subsidies, has certainly not been conducive
to the sentiment of local autonomy.

Tied to certain purposes, and deemed to be transitional
means to induce positive action through self reliance, subsi-

dies have instead been regarded as pensions which by their

304
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very nature have made for an even greater dependence upon
305
the state. Since there are very great differences in resour-
ces, and hence in the taxable capacity of the various can-
tons, adaptiveness to the central government's policy of
conditional grants has been characterized by two subsequent
developments. First, cantonal authorities, sensitive to
electoral consequences, have been spared the vagrateful
tasks of introducing new or increased taxes, as well as of
risking a referendum challenge. Second, in view of the
differences in wealth among the cantons, the desired level
of economic welfare for all necessitated the introduction

"equalization" whereby the central

of the principle of
government collects more revenues from the richer cantons
and distributes more to the poorer ones.

In the redistribution of wealth, however, the concept
of equalization, though a generous idea, is fraught with
danger in that like any notion of equality carried to thje

327

extreme, it tends to endanger the essence of federalism.

Inasmuch as the formulae for fiscal efficiency with respect
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to equalization of minimal standards for public services
are based on population and per-capita income, as well
308
as on national tax collections within a canton, lack of
agreement on any “best" formula must not cloud the re-
cognition that the ideal to provide for an allocation of
resources which will correspond to anticipated functions,
might never be attained. Also, the central government's
role in influencing the operations of the lower governments
raises the issue that what might be most efficient for
solving problems, is likely to be least conducive to feder-
alism - and vice versa.

Against this background, the notion of "shared admin-~-
istration”" needs briefly to be reexamined. As based on the
proposition that the federation has wide powers, but not
always the administrative apparatus necessary to apply its
laws, collaboration with cantonal authorities is deemed

309

indispensable. As a result, because the cantons have re-

tained much of the administration of these laws in their own

303
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hands, they have thereby limited the centralizing trend of
310

social measures. Further, while the central government

passes laws as to basic principles, but leaves "enabling"

31t

legislation to the cantons, federal dictation of policy re-

mains qualified and conditional as control over intended

measures, through collaboration, is weakened by a concom-

itant dividing of responsibility.

However, because national participation at all levels
has become a central feature of federalism in an urbanized
society, the foregoing contentions need to be qualified by
the following considerations. First, although the cantons
are entitled to supplement federal laws through cantonal
regulations, federal supervision to ensure conformity remains

nevertheless a dominant factor on account of such devices as

Oberaufsicht, high supervision, and direktive Leitsatze,

directive guidelines, through which federal norms not only

affect directly existing cantonal rights and privileges, but

310
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311
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also any future cantonal legislation. Second, lower levels
of government remain handicapped by the complexity and
scope of demanded governmental services, by a lacking
infrastructure in general, and by the inadequacy of admin-
istrative arrangements in particular. This has meant the
shift of many social services, traditionally thought of as
state and local responsibilities, to the central powers.

Compounded by the more recent public law cases con-
cerning apportionment of costs for roads, means of trans-
portation, water~power works, and support of indigent
citizens, as well as by the increasing mandatory controls
of the central government regarding the problems of an
endangered environment, the growing direct actions of the
central government assure, as it were, that the overarching

313

power is national,

Third, the inter-regional movements of populations have
contributed to the general centralizing current in that the
difficulties involved in a change of governmental boundaries,

the source of inefficiency and inequality, has partially been

312
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offset by personal mobility, or the choice of community
by the individual. This development is brought into sharp
focus through examination offhe"homogeneitf‘ofthe can-
tfons: in relation to population, it ranges from 2% to 17.6%
between two given cantons, and the disparity is increasing
through concentration in large centers. As the cantons of
Basel, Genf, and Zurich cover only 6% of the territory,
314
but include 33% of the total population, the increasing
concentration of power in one city and in one canton alone,
such as Zurich, which has become the most important
industrial, commercial, and financial center, is clearly a
threat to the decentralized cantonal structure and to Swiss
315
national strength.

In addition to the discrepancy in population, economic
disparity is equally as overwhelming, and, what is more,
the gap between the rich and the poor cantons is increosing.
As similar considerations hold true at the administrative

level, "shared administration," therefore, by presupposing

that central control will not replace the operations of the

314
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lower levels of government, might well increase, rather
than attenuate, the existing disparities between the can-
316

tons, and thereby weaken the federal principle in general.

Alternatively, national restraint in curtailing the
lower governments' discretions, inter-cantonal cooperation,
and modernized cantonal governments might well restore the
traditional advantages of federalism. However, as the
striving for coordination is directly determined by the demand
for rationalization, most cantons simply have not yet enter-
ed the realm of public administration and thereby undertaken
the necessary modernization of their governments as a pre-

317

requisite to a coordination of competences. Attempts to
adapt existing conditions to the requirements of the present
have remained frustrated by the insistence that besides the
requirements for a rational organization, there remain

political considerations; the democratic organization of the

nation is held to preclude the organization

316
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of cantonal administrations in accordance with scientific
318
principles.

From the point of view of centralizing efforts, the
general tendency toward bureaucratization is a "natural®
concomitant of the development toward an industrial society,
and inasmuch as urbanization is said to be one of the essen-
tial conditions of the growth of democracy, bureaucracy
and democracy would appear to "belong to each other as

319

structural aspects of a fully organized community." |In this
respect, increasing centralization might indicate that not

only federal expenditures, but also federal personnel, will
grow more rapidly than those of the cantons, yet both have
increased more rapidly on the cantonal level. Moreover,

as public administration is often associated with bureaucracy,
formalism, and waste, the growth of the public sector has

been thwarted by a yet unfulfilled wish to shift functions

to larger governmental units in order to remedy the inadequacy

of administrative arrangements on the lower levels of govern-

ment. This requirement would appear to involve not only the

318
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problem of a redistribution of competences, but also the
320
creation of a higher caliber of public service.

While some of the cantonal goals remain those of the
past, the means employed to preserve them belong more and
more to the present, and in such a confrontation rational
instrumentalities most frequently conquer traditional ends.
When the right to regulate navigation, aviation, and motor
traffic was transferred from the cantons to the federal state
in the early 1920's, a great shift in economic responsibility
from private to public shoulders was soon to follow in the
wake of subsequent economic and military upheavals. As the
freedom of trade and industry needed to be curtailed by the
concentration of powers that any crisis gove.nment entails,
and as no constitutional government under emergency powers
is left behind without permanent alteration always toward

321
enlarging the central powers, so it is inconceivable t.oday

that the economy can dispense with "less state” without the

most damaging disturbances in the economic structure. Whether
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subsequent measures to achieve greater "social justice"

were legitimate or not, it became a question of adapting

the Constitution to novel situations. Inasmuch as the

"economic articles”" of 1945-1947 paved the road to the

welfare state, Switzerland's system of social insurances

is today well qualified to meet the demaads of "social

security”" as exemplified in article 102 of the International
322

Labor Organization.

Today, because Switzerland has approached the welfare
state, the federal government's increasing rights oblige it
to ensure an all-encompassing protection. Just as with re-
spect to such laws as those of 1966 which dealt most com~-
prehensively with working relationships as well as with
housing and through which political liberalism appears

323
finally to have been sacrificed to economic socialism, so
the even more recent federal regulations on the use of land
appear to eclipse progressively the individuality of the can-

tons through a program of "land rationing."

Whether or not centralization has succeeded in Switzer-

- ————emt.
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land by "adroitly throwing a sop to the states' rights ele~
324

ment," or whether the increasing desire for material goods

and a growing dependence of the Swiss economy on foreign
| 325
labor have proven the greatest threat to tradition, it can
hardly be ignored that there are functions in the modern
state which cannot be mastered federally any longer. The
question, therefore, whether Switzerland, constitutionally
speaking, can still properly be classified as « federation,
entails the following concluding considerations since there
remain, apparently, no longer any barriers to national
legislation to determine cantonal competences.

In the conflict between modern legislation and tradition,
such influences as the French Revolution, German radicalism
and socialism, the restricting influences of national defense
and economic crises, as well as the inter-regional movements
of populations, have all been held to be principal causes
of Switzerland's descending path toward etatism - which is

centralizing, totalitarian, and levelling, and therefore

324
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incompatible with federalism, democracy, and fundamental
32%
rights. On the other hand, federal intervention in domestic
affairs has also been deemed essential for the protection of
the individual from his most dire needs. Inasmuch as modern
life appears to call for central solutions because given
tasks go beyond the capacity of the cantons or presuppose
international cooperation, it has therefore been held that
"interventionism" as Switzerland knows it, is the corrective
327
to free enterprise, whereas socialism is its abolition.
Further, as national programs are a necessary precondition
to a viable federal system which demands that local respon-
sibility be replaced by central responsibility when cantonal
action proves inefficient, the esteem of the central govern-
328
ment has actually grown among the people.

Finally, there remain the assertions that federalism is

still an importunt principle in that each canton remains
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a center of a very active political life of its own, in that

cantons have as defensive measures the initiative and the

referendum, equal representation in the upper House, and

the cantonal basis of party organization, and in that

cantons may rely for protection upon the soberness and
329

moderation of the Swiss political character.

These observations remain of particular relevance to
the relationship between democracy and federalism when
viewed from the perspective of the equol part that all
cantons, although of unequal populations, take in the form-
ation of the central will. In order to appreciate the result-
ing contradiction between the federal system and the demands

for equality of "pure"

democracy, two examples are offered.

First, in 1955, a majority of the s.iall cantons, i.e., a

minority of all Swiss citizens, was able to impose its will

on the majority of all Swiss voters by defeating proposed
339

legislation for o temporary control of prices. Second, the

Socialist party constituted more than one fourth of the

members of the National Council in 1963, but gained only

329
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three seats in the Council of States, or less than one tenth.
Without doubt, this deviation can be explained in good part
by the difference in electoral procedures for both Houses,
and it would probably be less strong if all electoral districts
were of the same demograp’+vc magnitude. Justification of
this contradiction, however, is of a more fundamental nature.
If cantonal barriers were artificially carved-out electoral
districts, the contradiction would be inadmissible. Yet the
cantons existed before the Socialist party, and their boun-
daries, consequently, are not the results of gerrymandering
nor the fruits of any other political conspiracy. -

In the final analysis, in 1848 several cantons accepted
the new federal state only after being promised that the
smallest cantons would have a voice equal to that of the
greatest ones in certain political bodies. Although the Con-
stitution can be revised in all its parts at any time, the
belief that the federal system results from these promises
persists; and, as expressed in one leading opinion, "legally
we are not bound, but we are so morally, and the desire to
push a principle to its final consequences must not make us

331

forget our moral commitment.” Alternatively, as the
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traditional sphere of governmental operations has been
suffused with a national interest which transcends cantonal
lines and requires federol action and support, the inherent
danger in reliance upon central solutions cannot be averted
except through a politics which involves all the cantons, or
332
through new solutions in practical federalism , as the en~-
largement of federal competences, which is closely connected
with the general economic, social, and technological deve-
lopment of the country, attests to the conflicts between a

333

liberal tradition and modern economic- and social policies.
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The evolution of Swiss democracy, being equally as
bewildering and disconcerting as the development of con-
stitutionalism and federalism, is characterized by the fact
that of the three partners of the Confederation, people,
parliament, and government, parliament has declined in
importance to the benefit of the other two. However, both
government and people have followed trends which remain,

334
in a sense, opposed to each other.

During half a century of democratic expansion, the
people freed themselves from parliamentary tutelage as
manifested in the rejction of numerous laws during the
latter quarter of the nineteenth century, in the popular in-
itiative for partial revision of the{Constifution in 1891, in
the institution of Proportional Representation in I919, and
in the extension of the referendum to certain treaties in

1921, Since the First World War, however, another trend

——
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predominates. The government itself has taken the decisive
lead in the management of federal affairs, a development
which has been accentuated through subsequent military-
and economic crises,

Although direct popular action by means of referenda
remains still an effective instrument for the rejection of a
certain category and amount of proposed federal legislation,
many important decisions escape the censorship of the "will
of the people"” either because of the "urgency clause"
attached to certain federal laws, or because the Federal
Council has been accorded extraordinary powers.

As a result, two major changes mark the development
of democracy: first, the parliamentarian, formerly the actor
on the political stage, has today been demoted to a front-
seat spectator; and, second, enthusiasm for direct democracy
has, oddly enough, declined as the people, theoretically,
are spared the abuses of the urgency clause today because
of its revision in 1949, and as they are not subject, for the

335
moment at least, to a system of governmental police powers.

Since the decline of parliament in relation to other

——— st S -~ ————

335

Aubert, loc.cit., p.66,

et e ot et o st e e



187

centers of power will be dealt with later on, the remainder
of this chapter will seek to elucidate the concept of Swiss
democracy in relation to its representative - and direct
constitutional forms,

Historically, and as indicated in chapter one, the
growth of capitalism and individualism had accelerated the
rise of the masses in their struggle against aristocracy and
officials harnessed to political-economic power. As the
political trend of the time aimed at bringing the people
closer to the actual operations of the government, so the
democratic movement placed its reliance upon direct popul-
ar actions which, according to old cantonal forms and
traditions, sought now to restrain the newly created govern-
mental bodies.

With the introduction of the initiative and the refer-
endum in both their optional and compulsory forms, the
people succeeded to remove the remaining barriers which
tradition had opposed to their triumphant advance, and, as
based on the belief that the people has as much common sense

as the legislature, the result was that representative democracy

——
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became pure democracy, and the people the real legisla-
335%
tor. Conversely, and on a comparative level, the demo-
cratic revolt against corrupt legislatures had led to
increased jurisdiction in the United States, whereas in
Switzerland it took the form of extending direct legis-
337
lation,
Direct democracy, however, did not seek to destroy
constitutional restraints in the nameof the "will of the

"rather, it offered another system for the division

people;’
of powers by seeking to preserve civil liberties and to
strengthen the democratic elements of the country. Direct
popular action, therefore, reflected ¢« number of very
distinct characteristics as derived from Swiss history and
tradition.

As the farmer had gained political equality in the course
of the nineteenth century, and thereby dominated the state
by his large voting power, he had left his mark on Swiss

333

culture as a whole: demozracy with a conservative tinge.

———
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Combined with an emphasis on particularism and decentral-
ization which stood for the freeing of the diverse energies
of the people, as well as for the ideal of personal respon-
sibility, the democracy of the "small circle," embedded
in the democracy of the cantons, and safeguarded by the
democracy of the Confederation, was therefore to reflect
339
the inalienable characteristics of the country. Adverse to
regimentation, the dominating loyalty to democracy, as
based on both a communal and a personal concept of freedom,
expressed itself, perhap s most succinctly, in the following
340

dictum" we, the people, are the state."

Accompanied by reliance upon the rule of laws and con-
stitutions according to which Switzerland's democracy has

341

been said to be more truly democratic, the Swiss attach
great importance to the formal cosperation of the individual

in the formation of the national will, and, as Switzerland's

history is that of the people rather than of its leaders,
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the result has been a bias to mediocrity. The ensuing ill-
will towards those who are outstanding thus made for a
climate of opinion in which there is less feeling for ab-
stract ideas and fine phrases as compared to the French,
and through which the Swiss are less pedantic and less in
342

love with power than the Germans.

Swiss democracy, accordingly, is said to reflect a
sort of

man to man democraticness... and egalitarianism

which rises out of a profound respect for the dignity

of the citizen as a Swiss. (343)
The tendency to rejct brilliant and forceful leaders,
furthermore, is reinforced by two pillars of Swiss democracy:
the schools and the army. As Switzerland mingles its mil-
itary with its private life, military institutions create
among citizens sozial bonds in terms of which all are equal.

The general military service includes also non-military

service duties as based upon a militia system with its

———s ——
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344
good will by command" ( befohlene Freiwilligkeit ).

Finally, the slow penetration of the town by the country,
by mixing urban and rural populations, has made for a

sacial leveling in terms of which fhe worst aspects of the

age of big business took on less ugly forms than in neigh-
345
boring countries."

Consequently, Swiss democracy today is said to mani-
fest the following characteristics. First, because Switzer-
land stands still for the preservation of the "small circle,”
the decay of naturally grown communities has been success~
fully prevented despite acceptance of a modern economy
and technology. Conversely, although the forms of democracy

346
have undergone a change, its spirit remained the same.
Second, the "pure" citizen, stripped of all his private ties
and associations which stood between him and the state, has

condemned himself to a new servitude; by making the state

more indispensable to his well-being, the result was that

344
H. Tschani, Profil der Schweiz {(Zurich,1957), p.78.

345
Bonjour, loc.cit., p.316-317.

346
Rappard, loc.cit., p.lll.

PP SR )




192

347
political liberalism was sacrificed to economic socialism.
Reconciliation of these two positions calls for a more de-
tailed examination of the doctrinal bases in the evolution
of Swiss democracy and its institutions,

The controversial claim that the Swiss are in love with

348
the word "democracy" rather than with the word "freedom"
notwithstanding, the legitimacy of democracy is held to
be assured when power can be said to derive from the people
although there is no certainty that the people, despite
electoral procedures, do in fact exercise effective in-

349

fluence over decisions taken in their behalf. The require-
ments of modern technology appear to necessitate that
decisions be made by a small number., The justification of
democracy rests on a procedural device: although democracy

assures neither the best of all possible choices nor undimin-

ished freedom for all, a given majority, by imposing its

347
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will upon all, can be succeeded by a given minority to
impose its will in turn; democracy, therefore, makes a
given choice more easily acceptable. Furthermore, justi-
fication of democracy entails that constraint be, as much
as possible, acceptable to all those who are subject to
it; coercion, in order to be just, must be applied equally
to all, and, conversely, demozracy based on equal rights

350
is the least arbitrary of inequalities.

From the perspective of a constitutional formula, demo-
cracy consists of legal procedures through which the people
enter into partnership with the state in the exercise of its
power; or, which moke of the people an organ of the state.
In this respect, a major distinction, which touches upon the
nature of popular participation, is made between represen-
tative - and direct democracy. Under the former, also called
the republican form of government, peonle limit themselves
to the periodic elections of their representatives who perform

most governmental tasks on behalf of the people. Under the

fatter, the people themselves assume more of the governmental
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chores by, for example, electing the government, or by

expressing themselves upon proposzd legislation by means

of the referendum, or by initiating such proposals by means
351

of the initiative.

In a different manner, the same distinction is made by
opposing the procedure of election (for a vote of a person)
to that of votation (for a vote upon a project by the public)
even though the difference is not always easily defined.
These features might best be expressed in the "classical"
parallel between Montesquieu and Rousseau. Whereas the
former held that the people must entrust to their represen-
tatives some part of its authority, the latter maintained
that representatives cannot conclude anything, as sovereign-
ty, by resting vpon the general will, cannot be represented

352
for the same reason for which it cannot be surrendered.
The merits of these distinctions notwithstanding, it would
be wrong fo infer tnat a representative system of government

entails a moderate form of democracy, or that direct demo-

cracy is, therefore, by definition, radical; it is the dis-
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position of the people, and not the constitutional system,

which determines the degree and extent of political agita-
353

tion.

The fundamental notion of direci democracy is perhaps
most clearly revealed in the popular demand for a revision
of the Constitution as it touches upon the prerogative to
decide the issue of substantive constitutional limitations,
or to negate or affirm superior constitutional norms. As
the electorate is deemed the more promising source to de-
termine an answer to the question, any arguments based
upon the possible excesses of popular furor are countered
by the contention that intemperance pertains equally to the
bodies of parliament. Furthermore, since agreement on the
scope of constitutional limitations does not exist, non-
established limits can hardly be opposed to popular rights.
Finally, since limits, once fixed, are liable to engen‘der
other limits, arguments in favor of the federal authorities'
prerogative remains suspicious; there is the disquieting
feeling that under the cover of hidden political motives

fhese limits will be used as instruments designed to preserve

Aubert, loc.cit., p.397.
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354
the established order.

Since the Swiss electorate is today at least as conserva-
tive as parliament, the answer to the question to which
extent the Constitution can be revised belongs therefore
more properly and convincingly to the people. Furthermore,
superior constitutional limits as derived from the Constitu-
tion itself are inadmi. ssible, despite the immense talent
which has been e mployed to prove their existence. Accord-

355
ing to one Swiss legal authority, the conclusions arrived
at in this matter by Burckhardt, Fleiner, and Max Huber
are to be preferred to those of Nef, Haug, and Giacometti.
Although this position does not rest on the belief that the
majority is always right, it uvpholds, nevertheless, that the
judgment of the people and the cantons is to be preferred
to that of the Federal Assembly. As corroborated in a message
by the Federal Council, in matters of constitutional legis-
lation, there are limits of form but not of content; the ini-~

tiative is not only one of the more important popular rights

but appertains, equally, to those rights which remain without
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any restriction of a material nature. The initiative, there-
fore, cannot achieve its aim if its promoters are not abso-
lutely free to determine its contents as they understand it,
and secure its ultimate justification through the vote of
both the people and the cantons.

Among the devices of popular checks upon government,
both the referendum and the initiative are said to be indis-
pensable instruments for the functioning of Swiss democracy.
By means of the referendum, a given legislative proposal by
parliament may be referred to the people for approval or
reiecfion,.und such reference may apply to simple legisla-
tive measures as well as to proposed amendments to the
Constitution. Also, these proposals may be optional or
compulsory. The initiative, on the other hand, empowers
the electorate to propose legislative measures as well as to
suggest constitutional amendments. The initiative is qsed
in both the Confederation and the cantons, and for both
ordinary legislation and constitutional amendments; the
Constitution, however, does not recognize a corresponding
right to initiate legislation on the federal level.

The actual procedure of constitutional revision as
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described in Chapter IIl of the Constitution as well as in
a relevant Law of 1962 has not unjustly been called an
356

obstacle course. By providing for two alternative proce-
dures, either "popular" or "assembly" for a total revision
of the fundamental law, a popular initiative entails such
cumbersome a procedural arrangement that one possible out-
come can consist of two different votations on a given
proposal as well as one re-election of the Federal Assembly.

With the introduction of the provision for partial re-
vision of the Constitution, the procedure was hardly simpli-
fied. The only relief was that in case of agreement the
Chambers couvld continue their work without being renewed.
In addition to the alternative procedures by the people or
the Assembly, however, two new forms were added to the
popular procedure: the formulated and the unformulated
initiative. The rationale for the former was that it could be
directly submitted to the vote of both the people and the
cantons without passing through the Chambers. In this way,

parliament would be prevented from possibly betraying the

356
Tschani, loc.cit., p.48-49,



intentions of the initiative's signatories, In the latter

case, parliament had the authority to reply to a popular
357

proposal by means of a counter-proposal,

The counter-proposal to an unformulated initiative
entails the following aspects. Since the proposal itself
does not provide for amendments, the alleged purpose of
the counter-proposal was to endow the former with an im~
proved version by parliament. However, it soon became
customary to use the counter-proposal not only as a means
to correct a badly formulated text, but also to oppose its
original idea by a more acceptable one to parliament. As
the only limitation for editing remains "germaneness,"” it
was only natural that the counter-proposal should be able
to provoke a different response from that asked for in the

358
original proposal.
If it is recognized that an initiative, furthermore, ori-

ginates with a minority party which confronts a hostile

parliament, and that only the formulated proposal can
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guarantee greater efficacy, then it appears that the elec-

torate, indezd, did not grasp the quasi-revolutionary

character of the regulations for constitutional revisions.

Politically, the revision was a victory of the conservatives
359

over the radicals.

Conversely, and in reference to the legislative refer-
endum, it was introduced into the Constitution by the Left;
it was the Right which made the greatest use of it. The
delays involved in the procedural arrangements for partial-
total revisions are delays of foreclosure. Thus their inher-
ent danger is not imaginary; cert